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CURRENT TOPICS 


Mr. Henry Paterson Gisborne 

fuk death of Mr. HENRY PATERSON GISBORNE on 
sth August, at the relatively early age of 64, is a sad blow to the 
well-known London firm of Messrs. Lewis and Lewis and 
Gisborne and Company, of which he was senior partner, and to 
the profession. We extend our deepest sympathy to bis 
bereaved family and to his firm. As an articled clerk he won 
the John Mackrell prize and was admitted in 1912. From 1916 
to 1918 he served as a lieutenant in the Duke of Wellington’s 
West Riding) Regiment. He contested Scarborough as a 
Liberal in 1929 and was also active in The Law Society, where 
on one occasion he carried a motion for the amalgamation of 
the two branches of the legal profession. E. O’D. wrote in 
The Times of 13th August, 1953: “ To his practice as a solicitor, 
which had been built up by an untiring diligence, he brought 
a deep and brilliant understanding of the law and of human 
nature. There must be many whom he has helped out of a 
tight corner without benefit to himself who, when they read 
of his passing, will remember with gratitude his unfailing 
kindness.”’ 

A Case against Fusion 

A STRONG case against fusion of the barristers’ with the 
solicitors’ profession was made out in a special article in 
The Times of 14th August, 1953. The writer quoted 
Mr. DEWEY, who visited this country in 1949: “ Your legal 
procedure is, of course, superb. There are four judges in 
London doing the same work that we have thirty judges for in 
New York. Only this morning I saw a murder case at the Old 
Bailey that took an hour and a half. It would have taken a 
week to finish it in America. Your judges have a great deal 
more power than ours and your barristers are specially trained 
for the particular job they are going to do. Our lawyers have 
to tackle any case.”’ Mr. FRANCIS WELLMAN, of the New York 
Bar, in his book on ‘‘ The Art of Cross-Examination,”’ was also 
quoted as saying: ‘‘ One has but to frequent the courts to 
become convinced that so long as more than 10,000 members 
of the New York County Bar can avail themselves of the 
privilege to appear in court and try their own clients’ cases, 
the great majority of the trials will be poorly conducted and 
much valuable time will be wasted. The conduct of a case 
in court is a peculiar art for which many men, however 
learned in the law, are not fitted... We are beginning to 
appreciate in this country what the English courts have so 
long recognised.’’ The writer emphasised the advantages of 
greater specialisation in divorce, probate, revenue, Admiralty, 
patents and other classes of work which is fostered by 
separation of the professions. Where centres of population 
are too small to support a separate bar, and cut off from one 
another, a New Zealand judge was quoted as saying, fusion 
is appropriate, but in aclosely populated centre like England 
it would be a mistake. The writer also pointed to the confi- 
dence between Bench and Bar in this country and to the fact 
that the low fees at the Bar would not be acceptable to 
solicitors, who have better sources of income. Low remunera 
tion and insecurity in the profession of advocacy in this 
country may well, it would seem, be a threat to the essential 
fabric of justicc. 
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Unfair Conditions in Auction Particulars 

TuE Council of The Law Society draws the attention of 
solicitors, in the August issue of the Law Society’s Gazette, 
to certain advice with regard to unfair conditions of sale in 
auction particulars published by the Councils of the Royal 
Institution of Chartered Surveyors, the Chartered Auctioneers’ 
and Estate Agents’ Institute, the Incorporated Society of 
Auctioneers and Landed Property Agents and the Land 
Agents’ Society. The four Councils urge their members to 
decline to allow conditions to be used which require the 
purchaser, in addition to paying the purchase money, to 
take and pay for such matters as tenant right, live and dead 
farming stock, furniture or other chattels, at a valuation to be 
determined by the vendor’s agent as sole valuer. They say 
that subsidiary matters for which a purchaser must pay should 
be clearly described in the particulars of sale, and unless it 
is provided for them to be valued between vendor and 
purchaser in the usual way, or failing agreement by arbitration, 
the amount should be stated in the particulars. The Council 
of The Law Society agree with the advice given, and hope 
that solicitors will decline to insert in the auction conditions 
provisions of the kind referred to. 


Minimum Conveyancing Charges 
THE quarterly list of law societies which have adopted 
minimum conveyancing charges, published in the July issue 
of the Law Soctely’s Gazette, is supplemented in the August 
issue, the the 
minimum scale operated by those few societies (at present 
four) which adopted some other minimum than a 
100 per cent. scale or approximately an 85 per cent. scale. 
There are fixed percentages in respect of the Buxton and 
High Peak Law Society (75 per cent.) and the Croydon and 
District Law The scales operated 
by the remaining two socicties, the Tunbridge Weils, Tonbridge 
and District and the West Norfolk and King’s 
Lynn Law shortly described in terms of 
a percentage of the scale charge. Particulars can be obtained 
from Mr. R. S. R. Berry, 11 Church Road, Tunbridge Wells, 
and Mr. A. Bantoft, 15 Tuesday Market Place, King’s Lynn, 
respectively. The Shropshire Law Society should be added 
to the list of Societies with an 85 per cent. scale. 
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Socicty’s Gazette for August states that The Law 

been invited to the 
Chancellor of the Exchequer to assist him in a review of estate 
ECONOMK 


submit suggestions to 
duty anomalies which 
SECRETARY TO THE TREASURY on 23rd June in the course of a 
House of debate. He has particularly invited 
suggestions in regard to s. 55 of the Finance Act, 1940(which 
deals with the valuation for estate duty of shares and deben- 
Any solicitor wishing to draw the 
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tures in certain companies). 
Council’s attention to an estate duty anomaly, with a view 
to its being dealt with in The Law Society’s memorandum, 
is asked to send writing to the Secretary, 
The Law Society’s Hall, Chancery Lane, W.C.2, preferably 
the end of August. Memoranda the 
Duty Office the end of The 
British Chambers of Commerce has issued a 
similar request to its members, and adds: “ It is appreciated 
that the natural reluctance of executors and their solicitors 
details of the estates with which they deal makes 
facts difficult. But it is hoped that 
effort made to persuade 
members of Chambers who are likely to be in possession of 
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such facts to assist the Association by supplying details, 
No names need be given, and all replies would, of course, 
be treated in strict confidence.’’ The Association has 
published a pamphlet, entitled ‘The Family Business 
A National Asset,’’ which surveys the whole problem. 


Offensive Weapons 

Few will disagree with Mr. E. R. Guest, metropolitan 
magistrate at the West London Magistrates’ Court, in his 
description of the Prevention of Crime Act, 1953, as difficult, 
of extreme importance and needing to be tested in the 
High Court as soon as possible. A young man charged 
with being in knife without 
lawful authority or had said to a 
police constable who stopped him outside a billiards hall, 
“Yes, I have a knife. I often carry it. It might come in 
handy some time.’’ In evidence, he said that he had arranged 
to go to Australia next month. He showed it to some people 
in the billiards hall, but he never intended using it for any 
illegal purpose. Mr. Guest said that the Act stated that an 
offensive weapon was one made or adapted for use in causing 
injury to the person. It did not say “ calculated to be used 
for the purpose,’’ but “‘ made for the purpose.’’ It was a 
very difficult Act, and the wording was such that on the 
prosecution fell the burdcu of proving for what purpose the 


possession of a_ sheath 


reasonable excuse 


weapon was made. The weapon before the court was on 
which could have been made for hunting. The was 
It is an object lesson in the correct method of 


case 
dismissed. 
approach to criminal cases in which the offence consists of 
using things which are “ adapted’”’ for a purpose. In the 
case of offensive weapons, the onus of proof is heavy, and the 
police will not be inclined to charge boys with many-bladed 
knives with an offence against the Act. But they, as well as 
magistrates, will not be slow to recognise the knuckle-duster, 
the bicycle chain, and the razor blade in a potato, as having 
been made or adapted for use in causing injury to the person. 


Local Government (Miscellaneous Provisions) Act, 1953 

CincULAR No. 47/53, issued by the Ministry of Housing 
and Local Government, invites the attention of local authori 
ties to the above Act, which came into operation on 
14th August, 1953. The Act makes provision for the estab- 
lishment by local authorities of capital funds and renewals and 
repairs funds, the ‘provision of bus shelters, the provision of 
dustbins, the calculation of charges under the New Streets Act, 
1951, closing and demolition orders under the Housing Acts, 
and a number of other matters. The circular refers to s. 2 (2) 
of the Act, which provides that no payment is to be made into a 
capital fund set up under the section so as to make the fund 
exceed a certain maximum to be determined by the Minister, 
either generally or in any particular case. Section 2 (3) 
provides similarly for determination by the Minister of a 
maximum amount to be applied from such capital fund in 
Section 3 (2) contains a similar provision 
about the maximum amount to be held in a renewal and 
repairs fund set up under that section. In pursuance of 
his powers under these sections, the Minister, by the circular, 
determined these maximum amounts as follows: s. 2 (2), 
the product of a rate of Is. in the £; s. 2 (3), the product 
of a rate of 5d. in the £; and s. 3 (2), the product of a rate 
of 9d. in the 4. The rate products are as defined in s. 2 (2) 
of the Act. The circular adds that the Minister will be 
prepared to entertain applications by individual 
authorities for the determination of larger amounts where 
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NATIONAL CONDITIONS OF SALE, 16th EDITION—I 


THis new edition of a form of conditions of sale in very wide 
use was published on the 17th August, 1953. The new edition 
is printed in substantially the same manner as the one it 
supersedes. The Particulars and Special Conditions appear 
on the front page, the General Conditions are printed on the 
inside of the double sheet, and the Memorandum for signature 
is on the back of the form within the fold. The result is that 
all the terms of the contract, including the General Conditions, 
appear in one document, which, in spite of its comprehensive- 
ness, is easy to handle. This fact, and the tendency of the 
National Conditions to be more brief than other comparable 
publications, will appeal to many solicitors. 

Very clearly written explanatory notes are provided free 
of charge with all supplies of the new edition. These are not 
unduly lengthy, but explain adequately the changes from the 
former edition and in so doing draw attention to points 
solicitors need to consider most carefully at the present time. 

EXPEDITED CONTRACTS 

Having regard to the recent discussions of the necessity for 
searches and inquiries before contract, and to the terms of 
The Law Society’s Conditions of Sale, 1953, one looks 
immediately to see whether the new edition of the National 
Conditions of Sale makes provision on this topic. One finds 
that this new edition, like the new edition of The Law Society's 
Conditions, contains a clause, the use of which is optional, 
intended to avoid the necessity for searches and local authority 
inquiries prior to contract. There are, however, some material 
differences between the two forms which must be examined 
in detail. 

Special Condition B provides that ‘ Condition 13 of the 
National Conditions of Sale shall not) have effect.’’ If no 
amendment is made there will be no relevant term and the 
former practice must be followed of making any necessary 
searches and inquiries before contract. Condition 16 (3) 
requires the vendor to indemnify the purchaser in respect of 
any matter entered before the date of the contract in a register 
{ local land charges, but only if it is a matter involving the 
payment of money to a local authority, and is capable of 
being cancelled by such payment on or before completion. 
[his gives a purchaser a very limited right indeed. It is 
relevant to note that there is no provision for rescission of 
the contract comparable with that in The Law Society’s 
General Condition 20 (3), which applies even where the more 
extensive right of rescission, intended to avoid searches and 
inquiries before contract, is not available. Condition 20 (3) 
of The Law Society’s Conditions enables a contract to be 
rescinded on the ground of the existence of certain undisclosed 
matters, for instance, land charges (other than local land 
charges) not removable by the vendor, demolition orders 
telating to houses, supervision orders under the Agriculture 
Act, 1947, and notices of proposed requisition or compulsory 
acquisition. Where the National Conditions are used, but 
the new procedure in National Condition 13 is not incorporated, 
these matters will not give rise to a right of rescission; the 
fact emphasises the need for adequate inquiries and searches 
fore contract. 

On the other hand, if the word ‘ 


‘ 


not’’ is deleted from 


special Condition B, then National Condition 13 will form 
part of the contract. This provides that, if immediately before 
the making of the contract the property is affected by any 
matter to which the condition applies, and the vendor has 
tot disclosed such matter to the purchaser, then the purchaser 
may by notice in writing (referred to as a “ Condition 13 
totice ’’) expressly referring to the condition require the 


vendor to accept as a term of the contract that the vendor 
will cause the said matter to be effectively cancelled, removed 
or vacated on or before completion. This condition applies 
to the following : 

‘(i) Any land charge registered pursuant to s. 10 of the 
Land Charges Act, 1925. 

(ii) Any matter entered in a register of local land charges 
other than either a matter to which para. (3) of condition 16 
applies [the contents of this paragraph are mentioned 
above) or a matter of general application over the district 
of any local planning or other authority. 

(iii) Any closing order, demolition order or clearance 
order. 

(iv) Any order or proposal, of which the vendor has had 
notice by writing or advertisement, for the compulsory 
acquisition or requisitioning of the property. 

(v) Any supervision order in relation to the farming of 
the property. 

(vi) Any other matter mentioned in the Special Conditions 
as a matter to which this condition shall apply.” 

The first point to note is that the list is materially shorte1 
than that in the comparable condition in The Law Society's 
form. It does not include, for instance, entries in the registers 
kept under the Furnished Houses (Rent Control) Act, 1946, 
or the Landlord and Tenant (Rent Control) Act, 1949, o1 
improvement lines, building lines, etc. On the whole, in this 
respect one is inclined to prefer the terms of the National 
Conditions. The examples mentioned are almost invariably 
matters of such small importance that a vendor would have 
great difficulty in ensuring that he has disclosed any material 
ones, and it would usually be unfair that a purchaser should 
rescind on account of their existence. 

Another important point of contrast is that The Law 
Society’s General Condition 21, if incorporated, gives a right 
of rescission if there is an undisclosed entry in the register 01 
planning applications, other than one relating to an uncon 
ditional planning permission, or if the vendor has been notified 
of any order, notice, restriction, etc., under the Town and 
Country Planning Act, 1947, not disclosed to the purchaser. 
On the other hand, the corresponding National Condition 13 
does not refer to these matters. The explanatery notes state 
that it is suggested that in many cases the town planning 
aspects of the purchase are better covered under other 
conditions. For instance, National Condition 15 (3) provides 
that save as mentioned in the Special Conditions the property 
is not, to the knowledge of the vendor, subject to any charge, 
restriction, etc., under the Town and Country Planning Act, 
1947, but, without prejudice to the purchaser’s right of 
rescission where it has been sold on the footing of a specified 
permitted use, the property is sold subject to any such charge, 
restriction, etc. 

The principle involved in the use of National Condition 13 
is simple. If the vendor has not disclosed a relevant mattet 
the purchaser may require him to procure its removal or may 
rescind. Therefore, the purchaser need not fear its possible 
existence and so he need not make the corresponding searches 
and inquiries of local authorities before contract. 

On the whole, one is inclined to take the view that this 
new provision in the National Conditions designed to avoid 
searches and local authority inquiries before contract Is 
adequate and will work satisfactorily. It is important to 
note, however, that there is express provision for the statement 
of other matters to which the condition will apply. 
quently, if the property is such that entries in the planning 
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register, or restrictions, etc., enforceable under the 1947 Act 
may prejudice the purchaser and he has not been able to 
investigate them before contract, an appropriate addition can 
be made. The explanatory notes suggest that further matters 
might be added, either (a) generally, that is, in every case by 
a practitioner who takes the view that the matters mentioned 
are not sufficiently exhaustive and who accordingly arrives 
at his own formula for adding to them, or (4) specifically in 
particular cases, as, for example, by a practitioner who is 
generally content with the printed form, but wishes to add 
appropriate references having regard to the particular property 
being sold. Although the necessity for varying the standard 
terms according to the particular property increases materially 
the burdens of solicitors, one would expect alternative (6) to 
be the more generally adopted. 

Assuming that one of the specified matters was not disclosed 
by the vendor, National Condition 13 (3) requires that the 
purchaser’s notice must be given within twenty-eight days 
from the date of the contract, except in respect of a land 
charge. Thus it is necessary for the purchaser to make his 
local search and inquiries within that period of twenty-eight 
days, which seems reasonably adequate, but he may defer his 
land charge search until immediately before completion. 
Unless within ten days from the receipt of the Condition 13 
notice (exclusive of the day of such receipt), or within such 
longer time as the notice may prescribe, the vendor com- 
municates in writing his acceptance of the term that the 
matter shall be cancelled, the contract is rescinded, and time 
is of the essence of the condition. If the matter is one which 
cannot be removed, there can be no object in the vendor 
purporting to undertake the obligation of doing so. 

The procedure is somewhat different from that in The Law 
Society’s General Condition 21, but the effect is substantially 
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similar. It is well known that in many cases, even in recent 
years, searches and local authority inquiries have not been 
made before contract, particularly where the sale has been 
by auction, or where estate agents have procured the signature 
of a contract before solicitors have been consulted. Conse- 
quently, it is difficult to argue that a solicitor acting for a 
purchaser should not agree the incorporation of National 
Condition 13, except where the property is such that inquiries 
before contract are particularly necessary. The National 
Conditions have the advantage that a solicitor who feels doubt 
on the point can add to the matters in respect of which his 
client will be protected. On the other hand, one must 
recognise that negotiations on such points may take quite as 
long as the carrying out of searches and inquiries, in which 
case the new procedure will be valueless. It is possible also 
that appropriate additions may make it possible to dispense 
not only with searches and local authority inquiries, but also 
with inquiries made on standard forms of the vendor's solicitor 
before contract. The writer has already suggested (ane, 
p. 397) that in normal cases solicitors should agree th 
incorporation of a similar term in The Law Society’s Conditions 
and (ante, p. 551) that there may be good reason for incorpora- 
tion of the term in a contract for sale by auction. Although 
the addition to the list quoted above from National Con- 
dition 13 (6) of further matters for the protection of a 
purchaser may cause some complication, a similar broad 
conclusion appears to be justified with respect to this new 
edition. 

Problems arising from the option to use this new term 
attract most comment at the present time. It is far from 
being the only innovation in the new edition, however, and 
other material points will be considered in a further article. 

j. G. §. 


XXVI—THE FINAL EVERSHED REPORT—SOME DETAILS 
OF THE “NEW APPROACH ” 


THE major conclusions reached in the Final Report of the 
Committee on Supreme Court Practice and Procedure have 
already been set out in the columns of this Journal (ante, 
p. 499) and some features of the report which are of general 
interest were the subject of comment at pp. 495 and 496. 
The committee’s terms of reference required them to consider 
what reforms should be introduced in the present practice 
“ for the purpose of reducing the cost of litigation and securing 
greater efficiency and expedition in the despatch of business.”’ 
So far as any direct attack on the amount of professional 
remuneration is concered, the committee's conclusions affect 
chiefly members of the bar, some of whom have already 
lodged their protests in the correspondence columns of the 
Press. No drastic measures are proposed with regard to 
solicitors’ costs, though thirty-four pages of the report are 
devoted to a discussion of various proposals put forward 
to the committee for limiting costs by means of scales, 
pre-estimates and other devices. 

In general it may be said that the committee have emphasised 
the link that exists between the reduction of expense and 
the greater efficiency and expedition which they were to 
endeavour to secure. “‘ The best and surest way to save 
says an early paragraph in the report, “is to avoid, 
wherever it is proper and possible, doing the things which 
are the This thought the committee 
characterise as running through all their recommendations. 


costs,”’ 


cause of costs.’ 


They have examined each step in a normal civil proceeding 
and have asked in regard to it the practical questions: 
“Is this step necessary; and, if so, is this the most satisfactory 
way of taking it? Is there here a reasonable cause for 
grievance by the litigant ; and, if so, wherein is the remedy to 
be found ? ’ 

It is in this detailed survey of the ordinary steps in High 
Court procedure and in the reformatory measures which are 
proposed in regard to them that the practitioner in litigation 
will be chiefly interested. Let it be said straight away that 
nothing that may be called revolutionary is suggested by th 
committee under this head—nothing, that is, which is not 
grounded in the processes already know to the law. Indeed 
they point out more than once that some of the opportunities 
for avoiding wasteful procedures already exist within the 
framework of the present rules. To remedy the general 
failure to make adequate use of these opportunities the 
committee think there should be a “ new approach,” which 
it appears should manifest itself both in a psychological shift 
of attitude on the part of the profession, and in a new method 
of approach made available by procedural reform. For the 
first desideratum an educative effort is required. ‘‘All con- 
cerned should be more sharply aware of the burden of costs 
on the ordinary litigant and the general duty to reduce it.’ 
As regards the change in method, the committee make specifi 
recommendations which it is now proposed to discuss briefly. 
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They suggest, in the first place, an extended use of the 
Chancery procedure by originating summons, and, since it 
would be difficult administratively as well as from the point 
of view of uprooting Queen’s Bench practitioners from lifelong 
habit to apply in Queen’s Bench chambers the Chancery 
system of interlocutory control by the Master, the introduction 
of a new type of proceeding, commenced by writ of summons, 
but analogous to the originating summons in that intermediate 
steps would be eliminated and the issues for decision at the 
trial narrowed. The suggestion is only for an optional new 
procedure and the present forms of action would remain fully 
available. It is emphasised that the initial decision whether 
to take advantage of one or other of the new procedures, 
and if so which, would be for the plaintiff’s advisers, though 
the court would have power to direct that cases which it 
thought inappropriate for the new methods should proceed 
in the old way. The problem of defining the appropriate 
class of case for the experimental stage of the new procedure 
is clearly an important one from the point of view of its 
eventual success. With this in mind, the committee have 
formulated and have appended to the report some draft rules 
which would enable a plaintiff in any action other than one 
for libel, slander, malicious prosecution, fraud, false imprison- 
ment, seduction or breach of promise of marriage or for 
personal injuries to commence his proceedings by originating 
summons instead of by writ (provided that the form of 
action is not otherwise prescribed by statute or rule), if 
(a) the sole or principal question at issue is one of construction 
of an Act of Parliament or of an Order, Rule or Regulation 
made thereunder, or of any document ; (4) the sole or principal 
question is one of law, or (c) there is either no substantial 
dispute of fact or such evidence as is necessary can con- 
veniently be given on affidavit, subject to cross-examination 
thereon. 

It will be seen that this suggestion does not necessarily shut 
out cases involving issues of fact. The committee instance 
family provision applications as examples of originating 
summonses in which, already, matters of disputed fact are 
commonly decided. Whiat has appealed to them about the 
originating summons procedure is that it gives the court at 
an early stage the opportunity of taking control of the case 
and of enabling it to exert itself towards limiting and defining 
the issues. The independent marshalling of forces by each 
side behind a screen until the day of trial is much less a 
feature of this procedure than of the ordinary action. The 
fostering of an atmosphere of secrecy and of opportunities 
for surprise is several times stigmatised in the report as a 
prime cause of unnecessary expense. 

In order to bring matters into the open at an early stage, 
the suggested rules provide that the plaintiff to the new 
originating summons shall support his claim by an affidavit 
particularising the Act or document to be construed and 
alleging the facts on which he relies, while the defendant shall 
inform the court whether and to what extent he admits or 
denies the documents and facts averred. The court is then, 
unless it thinks the matter unsuitable for trial on affidavit 
evidence, to fix times for the filing by the parties of their 
evidence, and thereafter discovery or cross-examination will 
be allowed only if the court thinks it essential or that to 
deny it would be unjust. Thus is the court to be givena 
close supervision of the case from the start right up to the 
hearing of the action in chambers or on adjournment into 
court, as may be proper. The court, however, retains 
discretion to order formal pleadings or points of claim or 
defence. 

The scheme for the analogous new procedure by writ seems 
to differ principally in the function of the affidavits which 
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the rules will require the parties to file. In the action by 
originating summons the affidavits constitute the evidence 
on which the court is to determine the issue ; the new writ 
procedure contemplates a trial on oral evidence, but affidavits 
will take the place of pleadings, provided that the master is 
satisfied that the action is a proper one for the purpose. 
Here the plaintiff will have to deliver a statement of claim 
with the writ and verify it by affidavit. The course of the 
action in its early stages will, in fact, be similar to that taken 
when a specially indorsed writ is followed by an application 
under Ord. 14, but that Order will be in no way superseded. 
The essence of a summary judgment case is that there is no 
defence to the action and therefore no issue to be tried. The 
new suggestion is for the Queen’s Bench chamber procedure 
now utilised under Ord. 14 to be brought into play in cases 
where there 7s a dispute, but where the issues are such that 
the parties’ affidavits can and do specify them adequately 
without the necessity for further pleadings. The source of 
inspiration seems to be the Short Cause List authorised by 
Ord. 14, r. 8, but the new method would not be confined to 
cases where the trial was expected to be within the two-hour 
compass appropriate to that list. On the other hand the 
types of action which would be the subject initially of the 
new writ experiment are defined by the committee in much 
the same way as for the extension of the originating summons 
procedure, with the difference to which we have already called 
attention, namely, that the propriety of pleading by affidavit 
and not affidavit evidence is the third criterion (cf. (c) above) 

These two new ways of conducting actions are obviously 
designed with the Chancery and Queen’s Bench Divisions 
respectively in mind. The committee expect that they will 
each be kept largely “at home’’ by the conservatism of 
practitioners as well as by differences in the types of case to 
which each form is individually suited. But there is to be no 
rigid confining of either to one particular division. [or 
instance, the committee see nothing against a construction 
summons in the Queen’s Bench Division, and since they else 
where refer to the mercantile community as being especially 
dissatisfied with present delays and expense, we may perhaps 
interpret this as a reference in particular to questions of 
construction of commercial documents. It is also proposed 
that the originating summons procedure shall be compulsory 
where the sole object of a Queen’s Bench or Admiralty action 
is to obtain approval of a settlement of a ‘personal injuries 
claim by a person under legal disability. On the other hand, 
specific performance actions in Chancery seem suitable to the 
new writ procedure rather than to an application by originating 
summons. . 

The single aim of both these procedures is stated to be 
that of ‘‘ pruning cases of their non-essential details and 
promoting a quick and relatively inexpensive decision.” 
The fact that, at least for an experimental period, they 
would be restricted, if the recommendations were adopted, 
to actions of a comparatively limited description raises the 
question what is proposed to be done to achieve this same 
end in other actions. The new mental approach ought 
clearly not to be confined to the actions specified. 

Leaving aside for this purpose actions for personal injuries, 
which are subject to special considerations, it is proposed to 
encourage the new approach in actions proceeding under the 
existing rules by strengthening the powers of the master 
on the summons for directions. It would be at this point 
that the control of the court over the conduct of the parties 
in preparing for trial would fall to be exercised in cases 
where the new procedures were not employed. Rejecting 
as inappropriate to the English system some foreign and 
dominion procedures, such as the American expedient of a 
3 
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pre-trial conference between counsel in the presence of the 
court, the committee yet urges that there should be a general 
stocktaking of the action wherever possible before the parties 
prepare for trial, with the object of limiting the issues to be 
tried and the expenses of proof. The occasion for this stock- 
taking should be the summons for directions, which should be 
postponed until after pleadings and discovery are complete. 
Discovery would generally be on notice without an application 
to the court. 

In regard to the powers exercisable by the master on the 
summons for directions the committee invoke to some extent 
the psychological effect of words in encouraging the new 
approach which they desire to inculcate. They are concerned 
to see that the existing powers are ‘robustly ’’’ applied, 
and accordingly they suggest that the word “ shall’’ be 
substituted for ‘‘ may ’’ wherever possible in the rules defining 
those powers, so as to alter the emphasis in the direction of 
imposing on the court a duty of so applying them. A redraft 
of some of the rules from the present Ord. 30 is set out in 
the report (at para. 232). Its terminology lays a positive 
duty on the master to give such directions as may be necessary 
as to the proceedings and the costs thereof with a view to 
defining the issues really in controversy between the parties 
and to expediting and facilitating the trial thereof. Moreover, 
while the powers as to ordering affidavit evidence, limiting 
the number of expert witnesses and recording admissions 
remain permissive in form, it is provided that the master shall 
consider whether those powers ought to be exercised. 

An entirely new requirement which is suggested is that 
the master shall certify, in the order for directions, whether 
or not the case is fit for the employment of two or more 
counsel at the trial or hearing. Elsewhere, it is recommended 
that the fees of more than two counsel should not be allowed 
on taxation save in very exceptional circumstances. The 
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object of the master’s certificate, which may (subject of 
course to appeal) limit a party to only one counsel whose fees 
can be recovered, is not to fetter the right to engage as many 
counsel as the party desires, but to ensure that in a case fit 
for only one he does so at his own expense. It is not recom- 
mended that the judge at the trial shall have authority 
to vary the master’s certificate, but if the action after trial 
goes to the Court of Appeal a special summons for an additional 
counsel is provided for. Otherwise the initial certificate 
is to apply for the appeal as well as for the trial, and it would 
continue to operate notwithstanding that an opponent 
had, despite the certificate, decided to take in a leader. 
There may or may not be general agreement with the com- 
mittee’s view, categorically expressed, that it is erroneous 
to suppose that a party who is represented by junior counsel 
only is necessarily at a disadvantage because his opponent 
has engaged a leader. 

These proposals for a simplification of the interlocutory 
machinery of some types of action, and for a stricter control 
over the conduct by the parties of the more complex litigation 
comprise only a small number of the many recommendations 
which the Evershed Committee have made. If they are 
implemented their success will depend very largely on the 
attitude of the profession, for the most important of them 
leave practitioners with an option to go on in the old way. 
Veteran tacticians may indeed look askance at the drive to 
eliminate the surprise element in a class of contest where 
one’s lay opponent, at all events, is not always scrupulous. 
3ut, of course, obligations of disclosure are mutual if provided 
for by rule. And the committee have stopped short of 
recommending the compulsory disclosure, except so far as 
involved in the procedure by originating summons, of what is 
often the most vital secret—the names of a party’s witnesses 
and what they are prepared to say. 3.4. 


’ 


THE ENFORCEABILITY OF VOLUNTARY COVENANTS—I 


ONE of the most widely used forms of settlement is a deed of 
covenant for the payment of periodical sums to or for the 
benefit of a named beneficiary. All the books of conveyancing 
precedents contain forms for this kind of settlement, which is 
also accepted by the Commissioners of Inland Revenue as 
effective for saving income tax and sur-tax under s. 392 
of the Income Tax Act, 1952. If any form of settlement is 
soundly based, the average practitioner would say, it is this. 
3ut all, or nearly all, its virtues flow from the fact, or supposi- 
tion—which is the mot juste the reader himself will have to 
determine after considering the cases on the subject—that 
a covenant of this kind, although it may be voluntary, is 
enforceable against the covenantor by, or at the instance of, 
the covenantee ; and it is the validity of this proposition that 
I propose to examine in this Diary in this article and its two 
successors. I hope that the length of the inquiry will be 
justified by the importance of the subject. 

I will plunge im medias res by looking straight away into 
one the decisions which is cardinal to this problem, Re Pryce 
1917] 1 Ch. 234. By a marriage settlement in the usual form, 
the wife’s trust fund was settled upon trust for W during the 
joint lives of W and H, with remainder to the survivor of 
them, with remainder for the children of the marriage, with 
remainder as to part of the fund for W, and the residue thereof, 
including any after-acquired property, to the next-of-kin of W. 
The settlement contained an agreement by W that all property 
not thereinbefore settled to which W at the time of the 


intended marriage, or at any time during her then intended 
coverture, should be or become entitled, should as soon as 
circumstances permitted be vested in the trustees of the 
settlement upon the trusts thereinbefore declared concerning 
the wife’s trust fund. 

The settlement also contained various provisions concerning 
the husband’s trust fund, and in the proceedings which 
eventually followed certain questions were raised concerning 
these provisions, as well as the provisions above mentioned 
concerning the wife’s trust fund. But the part of the judgment 
which deals with the husband's trust fund and the provisions 
in the settlement concerning that fund are irrelevant to the 
problem which I have set myself to discuss in these articles, 
and can thus be wholly disregarded. 

The marriage between H and W, in contemplation whereof 
this settlement was made, was duly solemnised. Some time 
afterwards H, by deed of gift, conveyed to W his vested interest 
in remainder in certain property comprised in the marriage 
settlement, made in 1849, of H’s parents. There was no issue 
of the marriage between H and W, and H died in 1907. 
H’s mother, who had a life interest in the property comprised 
in the 1849 settlement, survived H and died in 1913, whereupon 
H’s interest in this property became an interest in possession. 
This circumstance doubtless stimulated the trustees of the 
marriage settlement of H and W (which from this point in the 
narrative of events becomes the settlement which has 
primarily to be considered) to take some action. They 
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accordingly applied to the court by an originating summons 
which raised the following questions in relation to the wife’s 
trust fund and the agreement by W above referred to therein 
contained : (1) whether the interest of H in remainder under 
the 1849 settlement which H had conveyed to W after their 
marriage by deed of gift was effectually caught by W’s 
covenant to settle after-acquired property contained in her 
marriage settlement, and, if so, (2) whether, having regard to 
the fact that there had been no issue of H and W, and that the 
only persons beneficially interested in W’s trust fund at her 
death were her next-of-kin, the trustees of the marriage 
settlement were bound to enforce the transfer of the said interest 
to themselves. 

Eve, J., answered the first question in the affirmative. 
Nothing turns on this part of the judgment, which, indeed, is 
only shortly noticed in the report. He then went on to 
consider, and answer in the negative, the second question, and 
also a similar question which had been raised in relation to the 
husband’s trust fund. The position in regard to W’s trust 
fund, the learned judge observed, was that her next-of-kin 
were entitled to it at her death: but they were volunteering, 
i.e., not within the marriage consideration, ‘“‘ and although the 
court would probably compel fulfilment of the contract to 
settle at the instance of any persons within the marriage 
consideration (see per Cotton, L.J., in Re D’Angibau (1880), 
15 Ch. D, 228, 242), and in their favour will treat the out- 
standing property as subjected to an enforceable trust (Pullan 
v. Koe {1913} 1 Ch. 9), ‘ volunteers have no right to obtain 
specific performance of a mere covenant which has remained as 
a covenant and has never been performed’ (see per James, 
L.J., in Re D’Angtbau, supra, at p. 246). Nor could damages 
be awarded either in this court or, I apprehend, at law, where, 
since the Judicature Act, the same defences would be available 
to the defendant as would be raised in an action brought in this 
court for speciic performance or damages.’’ In these circum- 
stances, seeing that the wife’s next-of-kin could maintain 
neither an action to enforce the covenant nor one for damages 
for breach of it, and that the settlement was not a declaration 
of trust constituting the relationship of trustee and cestui que 
trust between W and her next-of-kin (in which case effect 
could be given to the trusts even in favour of volunteers), 
but was a mere voluntary contract to create a trust, ought 
the court, for the sole benefit of these volunteers, to direct the 
trustees to take proceedings to enforce the covenant by W ? 
Having thus posed the question, Eve, J., considered it in these 
words: “I think it ought not ; to do so would be to give the 
next-of-kin by indirect means relief they cannot obtain by any 
direct procedure, and would in effect be enforcing the settle- 
ment as against the defendant’s [W’s| legal right to payment 


Landlord and Tenant Notebook 


“LETTING ”: 


THE interpretation placed upon the word “ lets,’’ in s. 7 (1) 
of the Building Materials and Housing Act, 1945, in R. v. 
Wimbledon Justices ; ex parte Derwent {1953} 2 W.L.R. 350 ; 
ante, p. 116, may be contrasted with that adopted in a number 
of other authorities in which a similar question was in issue. 

By the subsection concerned, where a house has been 
constructed under a building licence limiting the price at which 
it may be let, “ any person who . . . lets or offers to let the house 





at a rent in excess of the rent so limited (hereinafter referred 


to as ‘the permitted rent’) shall be liable on summary con- 
On 27th April, 1950, a builder, the 


Viction to a fine. . 
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and transfer from the trustees of the parents’ marriage 
settlement.” 

This decision has twice been considered in later 
First, it was followed and applied, in indistinguishable circum 
stances, in Re Kay’s Settlement {1939} Ch. 329. Second, it 
was distinguished in Cannon v. Hartley {1949} 1 All E.R. 50, 


cases. 


Before examining these two cases, it is, I think, vital to 
grasp what exactly Re Pryce decided, and how the questions in 
that case arose. This was not a case of an attempt to enforce 
a voluntary covenant by a covenantee directly against the 
covenantor. The covenant by W was a covenant with the 
trustees of her marriage settlement, and the proceedings took 
the form of an application by the trustees for directions. But 
the fact that the trustees took this course was not due to any 
disability on the part of trustees to enforce, by direct action 
against a covenantor, a covenant such as was here in question 

see Underhill’s Law of Trusts and Trustees, 10th ed., 
pp. 57-58, and the cases there cited on this point. The refusal 
to direct the trustees to take action directly against the 
covenantor, W, was based on the ground of principle which 
may be summarised in the three following short propositions : 
(1) volunteers have no right and never have had any right to 
obtain specific performance in equity of a voluntary covenant ; 
(2) since the Judicature Act, volunteers cannot obtain damages 
at law in an action for breach of a voluntary covenant ; and 
(3) to direct trustees to enforce a covenant which has been 
entered into with trustees at the instance of beneficiaries who 
are volunteers would be to give those volunteers by indirect 
means relief which they could not obtain directly by an action 
on the covenant. 

Nobody, I think, is likely to quarrel with the first of these 
propositions, and the last follows if the other two are valid ; 
it is the second which will seem startling to all those who have 
assumed (perhaps rightly) that, whatever the position in equity, 
the presence of a seal is a sufficient substitute at law for 
consideration, and that a covenant under seal is therefore 
enforceable by, or at the instance of, a volunteer by an action 
on the covenant for damages. There is, I think, no doubt 
about the view which Eve, J., took on this question in 
Re Pryce. If that view is right, a sizeable portion of the law 
of contract as it is usually set forth in books on the subject 
will need revision ; and not only that, for legislation will be 
required to validate the large number of voluntary covenants 
in operation to-day if the finances of (amongst others) many 
charitable institutions are not to be turned upside down. 
But whatever view be right, it is important that the subject 
be discussed as fully as possible. Within the limits of a 
Diary such as this, that is what I propose to do in my next 
two articles. “ABC” 


A SINGLE OR A CONTINUING ACT? 


applicant for an order of prohibition in the reported proceed 
ings, was said to have let a house for a term of seven years at 
a rent which exceeded the permitted rent. Information was 
preferred against him accordingly ; but when the point was 
taken that the respondent bench had no jurisdiction because 
the Summary Jurisdiction Act, 1848, s. 11, provided that 
where no time limit was prescribed proceedings must be taken 
within six months from the time when the offence was 
committed or the matter of complaint arose (the enactment is 
now the Magistrates’ Courts Act, 1952, s. 104), the bench 
allowed an amendment, adding ‘‘ the said house continued to 
4 
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be let and is still let at the said rent which is in excess of the 
rent so limited.’’ They then adjourned the proceedings 
pending the result of the application for prohibition. 

It was held that, with due regard to the principle that the 
court must try to give effect to the intention of an Act and must 
look at the mischief aimed at as well as the remedy provided, 
the case was really a very simple one: summary jurisdiction 
was the creature of statute law and proceedings were governed 
by the Summary Jurisdiction Acts ; it was frankly impossible 
to construe the words “‘ lets or offers to let’’ as creating a 
continuing offence ; a person let a house once and for all when 
he demised it by way of a lease. 

One decision with which the above can be contrasted is 
Stray v. Docker {1944} K.B. 351, a case stated by justices who 
had tried an information under the Increase of Rent, etc. 
(Restrictions) Act, 1920, s. 10: ‘‘ Where any person 
lets any dwelling-house to which this Act applies . at a rent 
which includes payment in respect of the use of furniture, 
and the rent charged yields to the lessor a profit which, 
having regard to all the circumstances of the case, is extor- 
tionate, then . . . the lessor shall be liable on summary con- 
viction to a fine not exceeding £100.’ The Rent, etc., Interest 
Restrictions Act, 1923, replaced “‘ lessor’’ by “ landlord.”’ 

The accused had let the house on a quarterly tenancy which 
had commenced on 24th May, 1941 (its terms were varied on 
17th March, 1943), and an information was preferred under the 
section on Ist June, 1943. The justices considered that the 
“lets ’’ referred only to the act of creating a tenancy. The 
Divisional Court did not agree. 

Humphreys, J., began his judgment, as did Goddard, L.C.J., 
in R. v. Wimbledon Justices, by referring to the object of the 
enactment, which he described as “ to prevent the exploitation 
of poor people by landlords,’’ and said that the court must have 
regard to that object though it was a penal enactment. 
Analysing the section, the learned judge then reasoned as 
follows— two separate elements must be taken into considera- 
tion: there must be a letting after a certain date, and the 
rent must yield an extortionate profit. ‘‘ In my view, the real 
offence created by the section is not the letting of the dwelling- 
house to which the Act applies, though that must necessarily 
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be an incident in the commission of the offence, but the 


charging to the tenant of arent which . . . yields to the landlord 
an extortionate profit ’’ ; it followed that there was an offence 
on every quarter day. The learned judge found further 
support from the substitution of “‘ landlord ’’ for “lessor” 
in the later enactment, as this would cover a case in which 
e.g., a head rent had been reduced, 
so that what had not been 


circumstances had changed 
maintenance costs had gone down 
an extortionate profit “ having regard to all the circumstances’ 
had become such. 

The decision seems a little strained, depending, as it does, 
not only on the quantity of the elements in an offence, but 
also on their quality ; when Parliament says that two con- 
ditions must be satisfied, prima facie their relative importance 
is not the concern of acourt. Admittedly, however, there was 
strong ground for singling out the yielding of an extortionate 
profit as constituting the ‘‘ real ’’ offence. One might, perhaps, 
having regard to the nature of rent, cavil at the suggestion that 
that offence was committed on days when the rent becam 
payable only ; after all, we have an Apportionment Act, 1870. 


And, of course, the Rent Acts are known for producing 
strange results of this kind. The Increase of Rent, ete. 
(Restrictions) Act, 1920, s. 15 (3), conferring protection on sub- 
tenants, runs: “‘ Where the interest of a tenant . . . is deter- 
mined ... any sub-tenant to whom the premises or any part 
thereof have been lawfully sub-let, etc.’’ not “ are’’ lawfully 
sub-let ; but a series of decisions, beginning with Norman v. 
Simpson {1946} K.B, 158 (C.A.), has shown that an originally 
unlawful sub-letting may become lawful by acquiescence on 
the part of the head landlord, even by a mere unqualified 
acceptance of rent with knowledge (Carter v. Green [1950 
2 K.B. 76 (C.A.)); in other words, “ sub-letting’’ for this 
purpose is a continuing act. Perhaps even more startling was 
the discovery, in the days when we had de-control, that some- 
one could be landlord of a house which was not, and never 
had been, let at all (Lloyd v. Cook (1929, 1 K.B. 103 (C.A.)) ; 
in such circumstances we are indeed spared the trouble of 
considering whether the act be single or continuing ! 


R. B. 


HERE AND THERE 


THE MORMON SCHISMATICS 
For some days now we have not heard anything of the 
great polygamy prosecution at Phoenix, in Arizona. To most 
of us, who are sadly out of touch with the religious develop- 
ments of the United States, it came as a surprise to learn that 
Mormons— orthodox Mormons— abandoned polygamy as long 
as sixty-three years ago. So any of us who still retain the 
ideas about them which we absorbed in reading Jules Verne’s 
“ Round the World in Eighty Days ”’ must hastily bring our- 
selves up to date. Of course, we ought to have deduced 
that things were not what they were in the wide open spaces, 
since long before the war one of the questions to which 
one had to return a satisfactory answer in order to obtain 
permission to enter the United States was: Are you a 
polygamist ? It seems that the schismatic community at 
Short Creek who have been the centre of all the trouble and 
who, as schismatics usually do, assert a claim to primitive 
purity of doctrine, not inappropriately style themselves the 
United Effort Group, and by their united efforts they have 
produced a progeny of 263 children. It is always dangerous 
to start punishing people for something they don’t believe 
to be wrong, and one of the first surprises in what appears to 
have started off as a crusade by the matriarchal spirit of the 
United States to liberate oppressed womanhood forced into a 
shameful bondage seems to have been the discovery that the 





whole community was one enormous family and a singularly 
happy family at that. 


DRAMA AND ORATORY 
THE whole episode is saturated with the spirit of the 
United States. It is larger than life almost in the manner of 
a work of satirical invention. To start with, it has the 
unsophisticated love of drama which has made Filmland what 
it is, and the equally unsophisticated love of magniloquent 
oratory which has made American public life what it is. 
Here was a towfship which had existed for twenty years, 
had electric light, telephones, a school, four teachers and two 
registered nurses, and the authorities set out to treat it as a 
sort of lost horizon, something out of Rider Haggard or Zane 
Grey. Police reconnoitred it in a variety of disguises ; 
one party of detectives must have had great fun posing as a 
film-making unit. When all was set for the great moment, 
the Governor of the State broadcast a declaration that the 
community were in “‘ a state of insurrection,’ and at dead of 
night the police, led by the attorney-general, converged on 
the village from every direction, roused the inhabitants from 
their beds and carried them off to face the processes of out- 
raged justice. One hopes that the indictment will become a 
museum piece, for it is a triumph of completeness—conspiracy 
to commit adultery, statutory rape, bigamy, open and 














the 
ord 
nce 
her 
‘ich 


ed, 


een 


a 














August 22, 1953 THE 


notorious cohabitation, contributing to the delinquency of a 
minor, marrying the spouse of another, failing to comply with 
corporation laws, misappropriation of school funds, improper 
use of school facilities, falsification of public records, and, of 
course, that hardy, faithful standby of American criminal 
jurisprudence, income tax evasion. The Governor’s broadcast 
was worthy of the occasion: ‘* Our officers have arrested 
almost the entire population of a community dedicated to the 
production of white slaves, who are without hope of escaping 
this degrading slavery from the moment of their birth.”’ 
The children, he said, were “‘ the products and victims of the 
foulest conspiracy you could possibly imagine, the innocent 
chattels of a lawless commercial undertaking of wicked design 
and ruthlessly exercised power.”’ 


TANGLED TALE 


Two further pleasant little touches—the judge in charge of 
the case is a lady who is a spinster, and one of the lawyers 
concerned for the defence is a Baptist. Already the judge 
has felt it expedient to go on the air to soothe public opinion, 
which has shown marked signs of sympathy for the accused. 
“We must have more time,” she said. ‘‘ We dare not act 
in a hurry.’” Meanwhile the juvenile court judges are having 
the case of their careers in sorting out the relationships of the 
263 children. For instance, the three-year-old son of a patriarch 
of eighty (the husband of five wives and the father of twenty- 
eight children) is the great-grand uncle of another child his 
own age. But every community has its eccentric, and 
Short Creek has one inhabitant who actually indulges in the 
eccentricity of celibacy ; at the age of fifty-seven he must be 
regarded as almost irredeemably nonconformist. “I just 
don’t think polygamy is practical these days,’’ he is reported 
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to have said. ‘‘ My pioneer father was a polygamist. It 
might have been practical in those days. Now everybody 
can't afford to be a polygamist. The women seem stronget 
in this set-up than the men. Folk kept trying to make me 
marry two or three wives and told me I wouldn’t go to heaven 


if I didn’t. But I figured it wasn’t right. And it ain't 
right to persecute me because I weren't ready to wed. That 


after all, Short Creek was matriarchal 


ain’t religion.’’ So, 
LO rd 


too. And, what is more, the wives have made a 
impression on the judge: ‘I have found the women and 
children of Short Creek kind and gentle and courteous,’ 
she said. ‘‘ Except for their marriage beliefs, the women 
are excellent in character. They believed what they were 
doing was right. I don’t think we will be able to convert 
any of the adult women to single marriage concepts.’’ It was 
twenty years ago, after polygamy was cutlawed in Utah, 
that the sect moved into Arizona and, settling in wild country, 
worked farms and a lumber mill on a co-operative basis, the 
community owning all the property. Its members have 
grown from 99 to 385. Nine years ago the authorities made a 
move to cope with the situation, arresting forty-six men and 
women, but the penalties imposed were light. The ‘“ demo 
cratic way of life’’ seems to have run into a very pretty 
problem. If a community otherwise law-abiding and well 
conducted democratically votes for polygamy, on what 
dogma is a secular State going to interfere 2? Then, of course, 
there’s always the point that in the United States a man is 
allowed to have any number of wives, since the divorce laws 
are so devised as to permit the practice of progressive 
polygamy. So, in this matter of wives, what is the profound 
philosophical distinction between taking them one by one 
and all together ? 
RICHARD ROE. 


REVIEWS 


Intestate Succession Table, 1953. Published by The 
National (Guarantee and Suretyship Association, Ltd., 
Edinburgh and London. Obtainable free of “charge on 
application to the Association’s Offices. 

These tables provide a ready means of reference to Intestate 
Succession on death (1) before 1926, (2) after 1925 but before 
1953, and (3) after 1952, respectively. They are accurate and 
well produced, and give a surprisingly large amount of useful 
information. In fact in some respects their contents may tend 
to defeat the primary object of enabling quick reference by 
attempting to be more comprehensive than is reasonably 
possible in tabular form. Thus, the notes which are common 
to the two tables of distribution on death before 1953 and on 
death after 1952, may not always be readily understood. 
Nevertheless, this is a most useful publication, well worth 
acquiring and no less welcome because it is provided free of 
charge by a well-known Scottish company. 


The Law of Succession. Third Edition. By Sir Davip 
HuGHEs Parry, M.A., LL.D., D.C.L., an Honorary Bencher 
of the Inner Temple, Professor of English Law in the 
University of London. 1953. London: Sweet & Maxwell, 
Ltd. {1 15s. net. 

This book is used mainly by students preparing for uni- 
versity examinations, although a perusal of it would be 
valuable to those reading for the first portion of Com- 
pulsory Paper 3 of The Law Society’s Final Examination 


(the Law of Wills; Intestate Succession, including the pro- 
cedure and practice of the Probate Court in non-contentious 
matters ; and the Principles and Rules of Equity, including 
the Law of Trusts and Trustees). From the point of view of the 
last-mentioned students, the statement of the practice of the 
court is not itself sufficiently comprehensive, but the explana 
tion of the law of wills and intestate succession would be 
excellent for one able to read more than the essential minimum. 

It is suggested that the statement at p. 86 of the effect of 
the Law of Property Act, 1925, s. 184, where two or more 
persons die in circumstances rendering it ugcertain which of 
them survives the other might be improved. It is thought 
that students are not greatly concerned with the decisions in 
Hickman v. Peacey {1945} A.C. 304 other than that of the 
House of Lords, and further that footnote (i) should contain 
a cross-reference to the explanation at p. 159 of the rules 
applicable where the persons so dying are husband and wife, 
neither of whom has made a will. The footnote contains a 
clerical error in referring to an amendment to the Adminis 
tration of Estates Act, 1925, s. 46 (3), as there was formerly no 
such subsection. Similarly, footnote (q) on p. 159 is slightly 
inaccurate in referring to the Intestates’ Estates Act, 1952, 
“ First Sched. (3).”’ 

The new law resulting from the Intestates’ Estates Act, 1952, 
is clearly explained and, although the length of the book is 
not sufficient to enable it to meet all the requirements of a 
practitioner, there will be many occasions on which it will be 
useful for quick reference. 





Mr. J. R. Morton Ball, Registrar of Brighton County Court 
for the past twenty years, has retired. 

Mr. John William Bosomworth, solicitor, of Leeds, was married 
on 5th August to Miss B. J. Swift, of York. 

Mr. John Howard Walford, solicitor, of Great Winchester 
Street, London, E.C.2, was married on 6th August to Miss Peggy 
Jessel. 


Mr. Cecil Douglas Burgess, solicitor, of Rotherham, was married 
on 6th August to Miss Patricia Harris, of Todwick Bar. 

Mr. Gerald Roger Hill, solicitor, of Crewe, was married on 
29th July to Miss Jane Elizabeth Haighton, of Nantwich. 

Mr. A. M. Wilson, Registrar of the Andover, Salisbury and 
Shaftesbury County Courts and District Registrar of the Salisbury 
District Registry, retired on 31st July. 
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THE mole, a velvety little animal about six inches in length, 
is the innocent cause of much havoc in both grass and arable 
land. In search of worms he can uproot a row of beans, and 
in the next field make things very awkward for the grass 
cutting machine. 

The molecatcher is the man who catches the moles. Women 
also catch moles, but inevitably come from the Ministry of 
Agriculture and Fisheries, sometimes in an advisory capacity ; 
so they lack the lovable characteristics of the self-employed, 
non-superannuable male. For the purpose of this treatise, 
ladies are above the law. 

The common-law molecatcher, as we may term him, is a 
creature of custom and contract. In some large agricultural 
estates a mole rate is imposed, whereby all the tenants of a 
whole valley may seek to render the district as mole-free as 
possible. The molecatcher, however, prefers to make separate 
contracts with individual farmers ; and thanks to problems 
connected with the higher rates of estate duty, this is 
becoming increasingly possible, and the motor car has vastly 
increased an efficient molecatcher’s potential. The Liberals 
who passed the Finance Act, 1894, and the Conservatives 
who passed the Locomotives on Highways Act, 1896, little 
dreamt what substantial benefits they were conferring on 
molecatchers yet unborn. 

The form of contract is simple: “ I'll kill your moles at a 
shilling [two shillings| an acre for as long as I give you 
satisfaction.’”’ The contract, to be valid, must be oral ; 
anything in writing is deemed a suspicious circumstance. 
The Rule against Perpetuities, for the reasons which follow, 
does not apply ; one such contract is to my knowledge over 
seventy-five years old, for the annual cheque is still made 
payable to my client's deceased great-grandfather. 

Under this form of contract the molecatcher will spend much 
time in the early years in seeking out the moles and destroying 
them. A smallish farm in need of attention will yield hundreds 
of dead moles in a week. After five or ten years the farmer 
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LAW AND PRACTICE OF MOLE CATCHING 


will note with pleasure that molehills seem to have virtually 
disappeared ; but does the contract then come to an end ? 
No; the molecatcher, at a suggestion, will merely ask: 
“Am I still giving you satisfaction ?’’ The farmer will turn 
the matter over in his mind —if he is a bridge player, he will 
recognise the squeeze—and will continue to pay over his 
four or five pounds a year. The molecatcher’s services now 
consist of little more than a courtesy call each year, followed 
by an agreeable meal with the farmer. The meal is ex gratia. 

Any contractee who tends to quibble is reminded (but so 
very gently) of a legendary farmer who announced that the 
contract was null and void, and that the molecatcher could 
whistle for his money. The molecatcher made it clear that 
rescission implies restitutio in integrum by forthwith releasing 
a pair of live moles on to the farmer's front garden, where 
they disappeared before the farmer could fully develop his 
own argument. They raised a productive family. 

Little is to be made by selling moleskins, and a mole- 
catcher’s view of current fashion trends is depressing. The 
contract is the thing. Before the days of the motor car, a 
molecatcher could go no further or faster than a horse could 
carry him. Nowadays a successful molecatcher can travel 
from one end of the county to another, and can see how farm 
after farm becomes subject to his contract. The more con- 
tinuous the tract of ‘‘ cleaned’’ land, the better can he drive 
the main mole population away from his territory. He dreams 
of a thousand square miles—all at a shilling an acre for as 
long as he gives satisfaction—with hardly a mole left inside 
to disturb his conquered and pacified domain. 

I have had to advise my molecatching friend that the 
burden of the contract does not run with the land, even 
though it is apparently transmitted on death. I have advised 
him that when a farm changes hands he must go and try 
to fix a new contract with the new owner. I hope my advice 
is sound ; I admire molecatchers, but I do wish to keep 
them off the title. “ HIGHFIELD ”’ 


NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
COURT OF APPEAL 
HUSBAND AND WIFE: JEWISH DIVORCE OBTAINED 
BY WIFE: HUSBAND’S DESERTION TERMINATED 
Joseph v. Joseph 
15th July, 1953 


Appeal from Mr. Commissioner Grazebrook, Q.C. 


Somervell, Jenkins and Hodson, L.J J. 


The parties, both of whom were of the Jewish faith, were 
married on 13th June, 1926, in the synagogue in Shanghai. 
The only child of the marriage was born in April, 1927. The 
marriage became unhappy, and in 1936 the husband gave up 
his work in Shanghai, left his wife and went to India. In April, 
1947, he settled in England and acquired an English domicile of 
choice. In 1938 the wife came to England and consulted the Beth 
Din, the court of the Chief Rabbi in London, about the 
possibility of her obtaining a get or Jewish bill of divorcement 
from her husband. In 1940 she returned to Shanghai, where 
she and the son were interned by the Japanese from 1943 to 
1945. After considerable correspondence between the parties 
concerning the obtaining of a Jewish bill of divorcement, the 
wife returned to England early in 1948, and on 19th September, 
1948, a get was given her in the Beth Din. The wife had, at that 
time, the idea of returning to Shanghai, but, in view of the 
development of hostilities in China, she did not do so. Instead, 
she visited the son, who was at college in the United States, 
returning to England in 1951, when she brought the present 
petition for divorce on the ground of her husband’s desertion. 
The commissioner dismissed the petition on the ground that, 
although until 19th September, 1948, the husband was in 
desertion, from that date, by consenting to the get the wife had 
agreed to the husband’s living separate and apart from her, 
thereby terminating the husband’s desertion, The wife appealed. 





Where possible the appropriate page reference is given at the end of the note. 


SOMERVELL, L.J., said that the commissioner’s conclusion was 
inescapable. Although both parties realised that the Jewish 
decree had no legal effect in England, it had been obtained at the 
wife’s request and with the husband’s consent, and indicated that 
the parties should in future, by consent, live separate and not as 
man and wife, according to Jewish law. In those circumstances, 
it was impossible to avoid the conclusion that the wife was 
terminating her husband’s desertion by bringing about the 
state of affairs, as between them, that they were to live apart. 

Jenkins and Hopson, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: P. Quass, Q.C., and R. Millney (Harold 
Miller & Co.) ; B. St. Q. Power (G. Houghton & Son.) 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law]) [1 W.L.R. 1182 


WOODWORKING MACHINERY REGULATIONS: 
DUTY TO GUARD AGAINST PIECES OF MACHINE 
FLYING OUT 
Dickson v. Flack 
Singleton, Denning and Morris, L.JJ. 17th July, 1953 
Appeal from Havers, J. ([1953) 1 W.L.R. 196; ante, p. 66). 
By the Woodworking Machinery Regulations, 1922-1945, 
reg. 17: ‘‘ The cutter of every vertical moulding machine shall 
when practicable be provided with the most efficient guard 
having regard to the nature of the work which is being performed.” 
The Factories Act, 1937, s. 14, provides: ‘‘ (1) Every dangerous 
part of any machinery . . . shall be securely fenced...’ The 
plaintiff was testing a vertical spindle moulding machine when 
one of the cutters flew off and he was struck in the eye and 
injured by a flying bolt or nut. The Shaw guard fitted to the 
machine was effective to protect an operator from coming into 
contact with the cutters, but not to protect him against the 
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danger of pieces flying out of the machine, which revolved with 
great centrifugal force at a very high speed. In an action by 
the plaintiff against his employers for damages, inter alia, for 
breach of statutory duty under reg. 17 or under s. 14 (1) of the 
Factories Act, 1937, Havers, J., held that the regulations modified 
the absolute obligation to fence imposed by s. 14 (1), that the 
obligation under reg. 17 was to guard only against the danger 
of contact with the cutters, and that the defendants had fulfilled 
that obligation and were therefore not liable to the plaintiff. 
rhe plaintiff appealed. 

SINGLETON, L.J., said that in Carroll v. Andrew Barclay & Sons, 
Lid. [1948] A.C. 477 the House of Lords, while holding that the 
obligation to fence transmission machinery under s. 13 (1) of 
the Factories Act, 1937, did not extend to cover the risk of a 
piece of such machinery breaking at a considerable height above 
working level and injuring a workman, had left open the question 
whether there was an obligation to fence where a machine might 
be expected to throw off loose or broken parts. It was clear 
that the danger of parts flying out from a machine such as the 
present one had been recognised by those responsible for safety 
precautions in the trade for many years past. In his view, 
reg. 17 was wide enough to cover that risk, and on that he would 


follow Hilbery, J., in Harrison v. Metropolitan Plywood Co. 
1946) K.B. 255. When a regulation like this was made to 


prevent danger to workmen and it was well known that there were 
two types of danger, the guard ought not to be confined to meet 
only one type of danger. If it were shown that the defendants 
had not provided the most efficient guard, they were in breach 
of reg. 17, and were liable to the plaintiff. If it could be said 
that reg. 17 did not go so far, he would hold that there had been 
a breach of s. 14 of the Factories Act, with the like result. The 
appeal should be allowed. 


DENNING, L.J., said that in his view reg. 17 dealt only with 
the first danger from the cutters and not with the second danger 
of a piece flying out, for that latter danger did not depend on 
the nature of the work being performed but was inherent in the 
machine. But inasmuch as that danger was not dealt with by 
reg. 17, it came within s. 14 of the Factories Act, 1937. In 
Benn v. Kamm & Co. [1952] 2 Q.B. 127 the court had held 
that the fact that a regulation required a guard for one dangerous 
part in particular of a machine did not mean that there was no 
obligation in regard to other dangerous parts, and, one must 
then go back to the Act itself. So here. The dangerous part 
provided for by reg. 17 was the part of the table where the man’s 
hand was likely to come into contact with the cutters while he 
was doing his work and did not provide for the gap in the machine 
above the cutter where it might fly out. That was another 
dangerous part. It fell within s. 14, and must be securely fenced. 

Morris, L.J., agreed with SINGLETON, L.J., that reg. 17 was 
not to be read in a limited way. Appeal allowed. 

APPEARANCES: fF. W. Beney, Q.C., and F. Donald McIntyre 
(W. Timothy Donovan); H. B. Hylton-Foster, Q.C., and Martin 
Jukes (Tiddeman, Coules & Co.) 


{Reported by Miss M. M. Hitt, Barrister-at-Law] [3 W.L.R. 571 


RENT RESTRICTION : MEMBER OF TENANT’S FAMILY: 
MISTRESS OF DECEASED TENANT 
Hawes and Another v. Evenden 
22nd July, 1953 


\ppeal from Judge Done sitting at Clerkenwell County Court. 


Somervell, Jenkins and Hodson, L.J J. 


The defendant had lived with the tenant of rent-controlled 
premises as his mistress for some twelve years and had given 
birth to two children by him. She had not assumed the tenant’s 
surname, but the children used it, and the tenant acknowledged 
paternity. On the death of the tenant the landlords claimed 
possession of the premises, but the county court judge held that 
the defendant was entitled to remain in occupation as a member 
of the tenant’s family under s. 12 (1) (g) of the Rent and Mortgage 
Interest (Restrictions) Act, 1920. The landlords appealed. 

SOMERVELL, L.J., giving judgment, said that the test to be 
applied was laid down by Cohen, L.J., in Brock v. Wollams 
1949) 2 KX.B. 388, 395, where he said that the question to be 
asked was: ‘‘ Would an ordinary man, addressing his mind to 
the question whether Mrs. Wollams was a member of the family 
or not, have answered ‘ Yes’ or ‘ No’ ?’ In the present case, 
the county court judge found that they all lived together as a 
family and there was nothing in the evidence to challenge that 
finding. The mere fact that someone living in a house, possibly 
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as one of a number of domestic servants, has achild by the tenant, 
and the tenant makes provision for the child, would not in itsel! 
constitute the father and mother of the child a family within the 
meaning of s. 12 (1) (g). But in the present case, where the 
evidence justified a finding that they all lived 
family, then, applying the approach indicated by Cohen, L. J. 
the mother was a member of the family within the 
and entitled to remain in occupation. 


together as a 


subsection 


Jenkins and Hopson, L.JJ., agreed 


APPEARANCES : PRoge Willis (Clarke 
Miss Norwood (Peter Kingshill). 


[Reported by J. D. Pennincton, Esq., Barrister-at-Law] 


\ppeal dismissed 
Leu ‘ 


thwarte G { 
[1 W.L.R. 1169 


DAIRY: WHETHER USED SOLELY WITH 
AGRICULTURAL LAND 

Perrins v. Draper 
Birkett and Morris, L.JJ. 23rd July, 


RATING : 


1953 


M.R., 


Appeal from Lands Tribunal. 


Evershed, 


A dairy on a farm at Stourpaine, Dorset, of sixty-four acres, 
was used solely for cooling, bottling and pasteurizing milk o 
which about fifty gallons each day were produced on the farm 
and the rest, about 200 gallons per day, was purchased elsewhere. 


The local valuation court for Dorset reduced the assessment 
relating to the farm on the ground that the dairy was an 
“agricultural building ’’ within the meaning of the definition 


in s. 2 of the Rating and Valuation (Apportionment) Act, 1928, 
and that it was not rateable. An appeal by the valuation 
officer was allowed by the Lands Tribunal, who directed that the 
assessment be restored to the original valuation. ‘The farmer 
appealed. 

EVERSHED, M.R., said that the dairy was used in connection 
with the agricultural operation of milk production, but as that 
operation was not confined to the land occupied with the dairy, 
the dairy was not “ used solely in connection with an agricultural 
operation thereon ”’ within the meaning of s. 2 of the Rating and 
Valuation (Apportionment) Act, 1928; accordingly, it was not 
an “ agricultural building ”’ and, therefore, 
rates. The appellant had submitted that the term “ 
operation ”’ in question was not that of milk production, but the 
more limited operation of cooling, pasteurizing and_ bottling 
milk. But if so it was exclusively carried on in the building and 
not on the adjoining land; alternatively it was an operation 
connected with milk which not produced exclusively 
on the land occupied by the appellant. The true agricultural 
operation here in question was, however, that of the production 
of milk. The case was distinct from Thompson v. Milk Marketing 
Board [1952] 2 O.B. 817. 

BIRKETT and Morris, 


was assessable to 


agricultural 


was 


Appeal dismissed. 


L.JJ., agreed. 
W. M. Huntley (Church, Adams, Tatham & Ci 


APPEARANCES : biz 
M. Lyell (Solicitor of Inland 


for Burges, Salmon & Co., Bristol) ; 
Revenue). 

[Reported by Miss E. DANGERFIELD, Barrister-at-Law) [1 W.L.R. 1178 
RIGHT TO 
TORTFEASOR 
JOINING 


PROTECTION : 
JOINT 


AUTHORITIES 
CONTRIBUTION AGAINST 
BARRED BY ACTION OF PLAINTIFF IN 

PUBLIC AUTHORITY OUT OF TIME 
Littlewood v. George Wimpey & Co., Ltd., and British Overseas 
Airways Corporation; British Overseas Airways Corporation, 
third party 


PUBLIC 


JJ. 27th July, 1953 


ante, p. 152 


Singleton, Denning and Morris, L. 
Appeal from Parker, J. ({1953} 1 W.L.R. 426 ; 
The Law Reform (Married Women and Tortfeasors) Act, 1935, 

s. 6 (1), provides: ‘‘ Where damage is suffered by any person 
as a result of a tort... (c) any tortfeasor liable in respect of that 
damage may recover contribution from any other tortfeasor 
who is, or would if sued have been, liable in respect of the same 
damage...” A plaintiff, who was injured while working for a 
public authority, brought an action for negligence against the 
first defendants, who were contractors on the site. The 
contractors thereupon served a third-party notice on the public 
authority, claiming contribution under s. 6 (1) (c) of the Act of 
1935 in the event of their being held liable to the plaintiff 
Twenty-one months after the accident, the plaintiff joined the 
public authority as second defendants, and the public authority 
pleaded as one of their defences to both claims that they were 
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protected by s. 21 of the Limitation Act, 1939, in that the actions 
had not been commenced before the expiration of one year from 
the date on which the cause of action accrued, i.e., the date of the 
tort. Parker, J., found that the public authority were one-third 
and the contractors two-thirds responsible for the damage suffered 
by the plaintiff. He gave judgment for the plaintiff against the 
contractors, but held that the plaintiff’s action against the public 
authority failed because it was statute-barred under s. 21. In 
the third party proceedings, though holding that the right to 
contribution arose only at the date when judgment was given 
for the plaintiff against the contractors and not at the date of the 
accident, he gave judgment for the public authority on the 
ground that, as they had been sued to judgment and held not liable 
to the plaintiff, albeit solely because of the protection afforded 
by s. 21, they were not within the scope of tortfeasors contemplated 
by s. 6 (1) (c) of the 1935 Act. The contractors appealed. 
SINGLETON, L.J., said that the right to contribution in the 
circumstances of the case depended on s. 6 (1) (c) of the 1935 Act, 


where the natural meaning of the word “ liable’ was ‘‘ held 
liable ’’ (whether by judgment or on payment of a claim). The 


public authority had been held not to be liable to the plaintiff 
because of the defence available to them under s. 21 of the 
Limitation Act, 1939. It had been sought to establish that they 
were in the position of a tortfeasor who “‘ would if sued have 
been, liable.”’ He (his lordship) found difficulty in treating a 
tortfeasor who had been sued as though he had not been sued, 
and still greater difficulty in treating such a tortfeasor as one 
who would have been liable if he had been sued when he was sued 
and held not liable. That would require reading into the sub- 
section after the word ‘‘ sued ’’’ some such words as “in time’ 
or “before any period of limitation had run.”’ There might 
be omissions in the subsection, but it was not legitimate to 
introduce words into it when a reasonable interpretation could be 
given to it as it stood. He agreed with Parker, J., that the claim 
did not fall within either limb of the subsection. As for the time 
at which the cause of action of a defendant against a third party 
was content to adopt the view of Parker, J., that it 
defendant was held liable by judgment, in 


arose, he 


arose when the 


distinction from that of Birkett, J., in Merlihan v. A. C. Pope, 
Lid. ; Pagnello, third party {1946) 1 K.B. 166; 61 T.L.R. 508 ; 
1945) 2 All E.R. 449, that it arose at the date of the accident. 


On the submission that a claim to contribution did not fall under 
s. 21 of the 1939 Act at all, his lordship said that the right to 
contribution depended solely on the 1935 Act, the procedural 
machinery being provided by R.S.C., Ord. 16a, r. 3, which gave a 
defendant to third party proceedings the right to raise any defence 
available to him, including s. 21 of the Limitation Act, 1939. 
He was in favour of dismissing the appeal. 

DENNING, L.J., dissenting, said that it was conceded that, if the 
injured man had not sued the public authority at all, the 
contractors could have got contribution, but, as he had sued them 
and failed, the contractors could not get contribution. If such 
was the law, it was most unsatisfactory. It meant that the right 
of the contractors to contribution was defeated by something 
over which they had no control, and with which they had nothing 
To see whether that was indeed the law, it was necessary 
to construe s. 6 (1) (c). In his view the word “ liable ”’ in the 
subsection meant “‘ responsible at law ’’ and the public authority, 
having been found one-third responsible, fell within the sub- 
section and were liable. On that construction no injustice would 
result ; whereas if it was construed as meaning “ held liable by 
judgment,” much injustice would result. The only argument 
against that interpretation was the words “ if sued,’’ which made 
it look as if the Legislature had used the word in the sense of 
‘held liable.” In his lordship’s opinion, that was too narrow a 
view. The Legislature clearly intended to be comprehensive, 
and to cover any other tortfeasor, whether sued or not, who was 
responsible in law for the damage. It would be strange if they 
were to be interpreted so as to narrow the right to contribution 
and make it dependent on the action or inaction of the injured 
party. If, however, the word meant “ held liable,’’ then the words 
‘if sued ’’ must be expanded so that the hypothetical action 
envisaged by them must be an action brought in time to be 
effective, and not one which was statute-barred. There would 
then be two categories of tortfeasors against whom contribution 
could be claimed: (1) those who had been sued and held liable ; 
(2) those who would, if sued in time, have been held liable, in 
which case the public authority would fall into that second 
category. His lordship expressed disagreement with the view of 
Birkett, ]., as to the date at which the right to contribution arose. 


As to the actual period of limitation applicable to the right to 


to do. 
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contribution, though it did not arise directly for decision in the 
present case, in his view and on the basis of the reasoning of the 


court in Tuckwood v. Rotherham Corporation [1921] 1 K.B. 526, 
the period was not the one year provided by s. 21, but the ordinary 
period of six years provided by s. 2 of the 1939 Act. He would be 
in favour of allowing the appeal. 

Morris, L.J., agreed with J., that the word 

liable ’’ must be construed as “ held liable,’’ so that contribution 
could be recovered from (a) another tortfeasor who was liable, or 
(6b) another tortfeasor who had not been sued, but who, if he had 
been sued, would have been liable. Parliament might have added 
some other group; but there was no such provision, and he (his 
lordship) agreed with Birkett, J., that it would not be right to 
read after the word “ sued,” the words “in time.”” His lordship 
agreed with Denning, L.J., that the reasoning in Tuckwood v 
Rotherham Corporation, supra, would suggest that the twelve 
months’ period of limitation under s. 21 of the 1939 Act was not 
applicable to an action fer contribution. He would dismiss the 
appeal. Appeal dismissed. Leave to appeal to the House of 
Lords 

APPEARANCES: W. J. K. Diplock, Q.C., and Stanley Rees 
(Stanley & Co.) ; L.G. Scarman (J. H. Milner & Son). 


Reported by Miss M. M. Hint 


Singleton, L.]., 


[3 W.L.R. 553 


sarrister-at-Law. | 
HUSBAND AND WIFE: CRUELTY: INSANITY: 
CONDONATION 

Swan v. Swan 


Somervell, Jenkins and Hodson, L.JJ. 30th July, 1953 


Appeal from Mr. Commissioner Grazebrook, Q.C. 


The parties were married in 1935. In 1927 the husband had 
for some months been certified insane, but the wife did not know 
of this at the time of the marriage. In 1941 the husband was 
a voluntary patient in a mental institution at Epsom. In July, 
1943, he entered a tuberculosis sanatorium at Bournemouth, 
where he remained until he returned home in April, 1944. From 
then until a date in August, 1947, he treated his wife with 
violence, threats of violence and unreasonable behaviour, which 
was held to amount to cruelty. In August, 1947, the husband's 
health again being affected with tuberculosis, he was admitted 
to the Osler Pavilion, in Headington, for treatment. In August, 
1949, he arrived home unexpectedly from Headington. The 
wife received the husband and looked after him, there being 
no one else to do so; but he soon began his violence and threats 
again and she sent for the doctor. On 22nd September, 1949, 
the husband was removed to the Littlemore Mental Institution 
for observation and on 6th October he became a voluntary 
patient there. Apart from a few weeks at Headington, where 
he was again treated for tuberculosis, the husband remained a 
voluntary patient at Littlemore down to the date of the wife’s 
petition for divorce in February, 1952, and since that date it was 
proved that from $eptember, 1949, and probably from some 
weeks earlier, the husband was suffering from such a defect of 
reason, from disease of the mind, as not to know the nature 
and quality of his acts, or that he was doing what was 
wrong. The commissioner held that by taking the husband 
back in August, 1949, the wife had condoned his previous cruelty, 
and that, in view of his insanity, the husband was not responsible 
for acts of his committed after that date which would otherwise 
have been cruelty. The commissioner accordingly dismissed 
the petition and the wife appealed. 


Hopson, L.J., said that cruelty had been proved to August, 
1947, and the first question was whether there had _ been 
condonation in August and September, 1949. The husband 
was ill, and in common humanity it was natural and reasonable 
for the wife to take him in. The element of forgiveness was 
always present in condonation, and the conception of forgiveness 
was difficult or impossible when the object was not capable of 
receiving it because of insanity. Accordingly, the cruelty up to 
August, 1947, had not been condoned. The commissioner had 
held otherwise, so he had considered the allegation of cruelty 
in August to September, a period when the husband was insane 
according to the Macnaghten Rules. Apart from authority, 
it seemed a contradiction in terms to describe as “ cruel ”’ the 


conduct of a person who did not know what he was doing. There 
was authority for the proposition that “cruelty” carried 
implications of guilt and conscious wrongdoing, and that 


insanity according to the Macnaghten Rules was a defence in 
respect of a matrimonial offence ; see Astle v. Astle {1939} P. 415 
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and Hanbury v. Hanbury (1892), 8 T.L.R. 559. In White v. 
White {1950) P. 39 Denning, L.J., said that it was not a question 
of punishing one spouse but of protecting the other, and that the 

mental disease made relief more, and not less, 
that view had been followed in Lissack v. Lissack 
1951| P. 1, but it was contrary to authority, which was all 
the other way. If a person was unaware of the nature of his 
acts, the courts could not pronounce a decree of divorce on 
account of his cruelty. The commissioner had been right in 
this respect. It was unnecessary to consider the second limb 
of the Macnaghten Rules, and there were differing opinions as 
to its eftect. 


present ec of 
necessary ; 


SOMERVELL and JENKINS, L.JJ., agreed. Appeal allowed. 
\PPEARANCES: I. Lloyd, Q.C.,and T. Dewar (A.M. V. Panton) ; 
S. Horney and L. I. Stranger- Jones (Official Solicitor). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law) [3 W.L.R. 591 


LEASEHOLD PROPERTY (TEMPORARY PROVISIONS) ACT, 

1951, s. 10: OCCUPATION TERMINATED BY WRIT FOR 

POSSESSION: OCCUPIER NOT PROTECTED BY ACT 
Martinali v. Ramuz and Others 


Singleton, Denning and Morris, L.J J. 
30th July, 1953 

\ppeal from Judge Geoffrey Howard, Southend County Court. 

The Leasehold Property (Temporary Provisions) Act, 1951, by 
s. 10, enables an occupier of shop premises under an expiring 
tenancy to apply to the court for, and in certain circumstances 
to obtain, the grant of a new tenancy, where the expiring tenancy 
would come to an end immediately before the Act came into force 
24th June, 1951) or within two years beginning with that date 
and ‘‘ would so come to an end by effluxion of time or by the 
expiration of a notice to quit given by the landlord. .. .’’ The 
applicant was the occupier of shop premises, having held over 
after leases had expired at various dates before 24th June, 1951. 
The landlord having died, his personal representatives, on 
5th December, 1951, issued in the High Court writs for possession 
of the premises which were served on the occupier on 
8th December. The occupier then applied to the county court 
for new leases ander s. 10 of the Act of 1951, claiming that in 
each case the date and mode of termination of the tenancies 
was 8th December, by service of the writs for possession on him. 
The county court judge heard a preliminary objection by the 
personal representatives, made on the basis that the occupier 
was a tenant at will, that as the applicant had not had his 
tenancy determined by a notice to quit, and it was not a tenancy 
which expired by effluxion of time, it was not covered by s. 10 
of the Act. In his judgment, while he expressed, obiter, the view 
that a tenancy at will did not fall within the protection afforded 
by the Act of 1951, he held that the tenancies in question had 
not come to an end in any manner covered by s. 10 of that Act, 
and he allowed the preliminary objection. The occupier 
appealed. 

SINGLETON, L.J., said that for the purposes of this case it 
was assumed that there was a tenancy at will, and it was sub- 
mitted for the occupier that it was brought to an end by the 
service of the writ, which was (within the definition in the Act) 
a notice to quit. To bring the case within s. 10, it had to be 
shown that the tenancy within the stipulated time came to an 
end either by effluxion of time (which did not arise) or by the 
expiration of a notice to quit given by the landlord. Assuming 
that it could be said that a tenancy at will was covered by, 
or within the contemplation of, s. 10 (which his lordship did not 
consider to be the case) still there was no notice to quit, so that 
it could not be said that the tenancy was brought to an end by 
the expiration of a notice to quit. The appeal should be 
dismissed. 

DENNING, L.J., agreed. He said that it was elementary that 
a tenancy at will was determined by a demand for possession, 
not by a notice to quit. This tenancy at will was determined 
by the issue of a writ claiming possession and not by a notice 
to quit at all, and the case therefore did not come within the 
extension provisions of the Act of 1951. 


Morris, L.J., agreed. 


APPEARANCES: Neil McKinnon (Emanuel, Round and 
Nathan) ; D. Croom-Johnson (Carpenter, Wilson & Smith). 
(Reported by Miss M. M. H111, Barrister-at-Law] (1 W.L.R. 1196 


Appeal dismissed. 
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QUEEN’S BENCH DIVISION 
COMMISSION AGENT: ANTICIPATORY PAYMENTS 
EXCEEDING COMMISSION EARNED: RECOVERABILITY 
Rivoli Hats, Ltd. v. Gooch 


Hallett, J. 17th Julv, 1953 

Action. 

The defendant acted as selling agent for the plaintiffs, hat 
manufacturers, under an agreement whereby he was to receive 
10 per cent. commission on all goods sold by him and “a sum 
of £125 per month shall be paid on account of the commission 
which will accrue due to him.’”’ The monthly payments were 
duly made to the defendant until he terminated his agency, by 
which time £389 19s. 8d. in excess of the commission actually 
earned had been paid to him by the plaintiffs. The plaintiffs 
brought the action to recover the overpayment, alleging that 
there was an implied term in the agreement that the defendant 
would repay any Overpayment on termination of the agency ; 
alternatively, that the money paid in excess of commission was 
money lent to the defendant. The defendant, relying on Clayton 
Newbury, Ltd. v. Findlay (1951), 12 C.L. 107,* denied that the 
plaintiffs were entitled to recover the money. 

HALLETT, J., said the case was an instance of the awkwardness 
of relying on publications which had not the status of any 
recognised series of reports. He knew nothing of Clayton Newbury, 
Ltd. v. Findlay beyond what the note said, and it might well be 
that there was some distinction between that case and the 
present. There was not the slightest ground for the argument 
that the monthly payments were made to the defendant in 
respect of services that he was rendering by being the plaintiffs’ 
agent ; it was quite plain that he was being paid those amounts 
““on account of the commission which will accrue due i 
and to his (his lordship’s) mind an advance of commission was 
a correct description of the payments. If an anticipatory payment 
was made and that which was anticipated did not occur, and 
accordingly that in respect of which the payment would have 
been earned never took place, the money paid could not be 
retained by the recipient and, in the absence of a provision 
entitling the recipient to retain it, was recoverable. The sum 
had been claimed as due under an implied term or alternatively 
as money lent ; he (his lordship) would be prepared to hold that 
the term was to be implied and he was also prepared to hold, 
if necessary, that the money was, in truth, money lent. In his 
judgment the amount overpaid ought to be repaid, and the claim 
succeeded. Judgment for the plaintiffs. 

APPEARANCES: Owen Stable (S. A. Redfern, Baron & Morton) ; 
A. L. J. Lincoln (Hamlins, Grammer & Hanilin). 

[Reported by Miss J. F. Lams, Barrister-at-Law ] [1 W.L.R. 1190 


* Clayton Newbury, Ltd. v. Findlay 


McNair, J. 

The plaintiffs, manufacturers of fashion gowns, agreed to employ 
the defendant as their agent. It was orally agreed that the defendant 
should be paid 7} per cent. commission on all sales and that he should 
receive £25 a week travelling expenses. The defendant wrote to the 
plaintiffs on 8th October, 1949, ‘‘ Will you please confirm my terms 
agreed upon .. . the drawing of the allowance of £25 per week -when 
travelling to be placed against my commission account.”” On 
10th October, 1949, the plaintiffs replied : ‘‘ We wish to confirm 
We are arranging for you to draw £25 per week whilst travelling against 
the commission which will accrue to you "By 16th December, 
1949, the plaintiffs had paid the defendant £237 9s. under the agree- 
ment; on 4th January, 1950, when the defendant terminated his 
agency, the total commission due to him was /85 6s. 6d rhe 
plaintiffs claimed £152 2s. 6d. as the balance of moneys entrusted to 
the defendant by them as drawings against commission to be earned 

McNair, J., said that nothing had been said in the agieement about 
repayment should the money paid exceed the commission earned ; it 
could only be recoverable if there could be found in the arrangement 
made some implied term under which the repayment could be enfoiced 
The court would. only imply a term not expressly mentioned if 
satisfied that the term was necessary to give business efficacy to 
the contract and was such that both parties must have intended it 
It was impossible to say what the parties would have said if the 
officious bystander had asked what was to happen if the expenses 
exceeded the commission. It was sufficient to say that he was not 
satisfied that the answer would be that suggested by the plaintiffs, 
and there was force in the argument that it would be inconsistent 
with the express terms of the letters to read into the words “ which 
will accrue to you ”’ the words “‘ and this drawing will be repaid if the 
commission does not accrue.’’ Judgment for the defendant. 

APPEARANCES: Avon Owen (H. Fishman & Co.); Lord Hailsham 
(Hamlins, Grammer & Hamlin) 


3rd December, 1951, 
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CERTIORARI: DECISION OF POLICE 
TO REVOKE CAB DRIVER’S LICENCE: 


FUNCTION 
R. v. Metropolitan Police Commissioner ; 


COMMISSIONER 
NOT A JUDICIAL 


ex parte Parker 
Lord Goddard, C.J., Parker and Donovan, J J. 
17th July, 1953 
Motion for order of certiorari. 


The Commissioner of Police, having been informed that the 
applicant had allowed his cab to be used by prostitutes for the 
purpose of carrying on their trade, decided to revoke his licence 
under para. 30 of the London Cab Order, 1934. Before finally 
revoking the licence, however, the commissioner agreed that the 
applicant should be brought before the licensing committee, 
but that unless anything transpired before that committee 
which in their opinion might lead him to reconsider his decision 
the licence should be revoked. Nothing transpired before the 
committee justifying a reconsideration of the decision and the 
licence was revoked. The applicant moved for an order of 
certiorari on the ground that he was not given an opportunity 
to call a witness before the committee and that the commissioner 
was not exercising his functions judicially. 

Lorp GopDARD, C.J., said that it was possible to find on the 
wording of the order under which the commissioner acted that 
he was either in the position of a judge or of a quasi-judge. 
In considering whether a tribunal was a judicial tribunal or 
quasi-judicial tribunal, one would expect to find that the tribunal 
had to make an order or something in the nature of an order, 
because otherwise there was nothing to be brought up to be 
quashed. There was nothing here to show that there ever was 
an order. It was simply a decision of the commissioner that, by 
reason of facts coming to his knowledge, he was satisfied that the 
licensee was not a fit person to hold the licence. In all the cases 
which had been cited, and which were considered by the court 
in R. v. Manchester Area Committee for Legal Aid; ex parte 
Brand & Co, [1952] 2 Q.B. 413, one found that a department of 
State had either passed a resolution or made an order consequent 
on a resolution which could be quashed or to which some objection 
could be taken. Here it was impossible to say that the com- 


missioner—if he acted alone—was in a judicial or quasi-judicial 
position. He was in fact exercising a disciplinary authority. 


Where a person, whether he was a military officer, a police officer 
or any other person whose duty it was to act in matters of 
discipline, was exercising disciplinary powers, it was most 
undesirable that he should be fettered by threats of orders 
of certiorari, because that would interfere with the free and 
proper disciplinary exercise of the powers that it might be 
expected he would otherwise use. The fact of having the appli- 
cant before the committee amounted to nothing more than 
giving him a chance by cross-examination of extracting some 
fact which, if it was then brought to the commissioner’s notice, 
might have influenced him before the decision was actually 
promulgated through the mouth of the assistant commissioner. 
There was no ground for saving that the withdrawal of the 
licence granted by the commissioner to the applicant was a 
judicial act, nor that it was done by a judicial or quasi-judicial 
person. Consequently certiorari would not lie and the application 
failed. 
PARKER and Donovan, JJ., agreed. Application refused. 
APPEARANCES: Paul Wrightson (Philip Conway, Thomas and 
Co.); J. H. Buzzard (Solicitor, Metropolitan Police). 
{Reported by J. D. Pennincton, Esq., Barrister-at-Law] [1 W.L.R. 1150 


CERTIORARI: MENTAL DEFECTIVE: REPORT OF 
OPINION BY STATUTORY VISITORS TO BOARD OF 
CONTROL 
R. v. Statutory Visitors to St. Lawrence’s Hospital, Caterham ; 

ex parte Pritchard 
Lord Goddard, C.J., Parker and Donovan, EP 
Motion for order of certiorari. 


21st July, 1953 


On 19th June, 1952, a metropolitan magistrate made an order 
under s. 8 of the Mental Deficiency Act, 1913, for the detention 
of the applicant, then aged nineteen years, who had pleaded 
guilty to a charge of larceny. On 29th May, 1953, the statutory 
visitors considered her case in accordance with their duties 
under s. 11 (4) of the Act. The applicant’s mother desired to be 
present at the meeting of the visitors and to be heard by counsel, 
but the visitors, although allowing her and her counsel to be 
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present, did not hear her. After examining the applicant, the 
visitors reported to the Board of Control their opinion recom. 
mending her continued detention. ‘The applicant, through her 
mother, applied for an order of certiorari to quash the report 
of the opinion of the visitors. 

Lorp GopparbD, C.J., giving judgment, said that, for certiorarj 
to issue, it was essential for there to be something which could be 
called a determination affecting the rights of the party, and a 
tribunal whose duty it was to act judicially, i.e., a body whict 
was bound to hear evidence from both sides, and come to a 
judicial decision. Unless there was an order or determination 
made by that body certiorari would not lie. Here, the visitors 
were not, for the present purpose, a tribunal, and had no power 
to give a decision. The decision whether the applicant was t 
remain in hospital was the decision of the Board of Control 
and the visitors’ reports prescribed in the Act were no more 
than material which was put before the Board to enable it to 
come to a decision. There was nothing in s. 11 of the Act 
requiring the visitors to hold an inquiry at which anybody 
except the patient was entitled to be present, and nothing 
indicating that they had to receive evidence. The application 
therefore, was misconceived and should be dismissed. There was 
however, a matter of some importance relating to two reports 
both of which were properly before the visitors, but which 
were made exhibits to the visitors’ affidavit. One report was 
from the medical officer of the institution and the other from 
an officer of the London County Council. Such reports, which 
were made to enable the visitors to form an opinion on the 
patient, were of a highly confidential nature, and in order that 
the officers should be able to make the reports freely without 
fear of disclosure in courts of law, the proper course was for 
the visitors to submit the reports for the consideration of the 
court, and if the court thought fit they would then order them 
to be disclosed. 

PARKER and Donovan, JJ., agreed. Application refused. 

APPEARANCES: Sir Frank Soskice, QO.C., and P. J. H. Benenson 
(Harold Miller & Co.); F. H. Lawton and T. F. Southall 
(Wontner & Sons); S.B.R. Cooke (Solicitor, Ministry of Health) 

{Reported by J. D. Pennincron, Esq., Barrister-at-Law] [1 W.L.R. 1158 
INDICTMENT QUASHED BY QUARTER 
SESSIONS ON GROUND THAT EVIDENCE INSUFFICIENT 

R. v. Chairman, County of London Quarter Sessions ; 
ex parte Downes 


Lord Goddard, C.J., Parker and Donovan, JJ. 24th July, 1953 
Motions for orders of certiorari and mandamus. 


Indictments came before the County of London Sessions 
charging the defendants with offences under the Iron and Steel 
Prices Order, 1951, as amended, and reg. 55AB of the Defence 
(General) Regulations, 1939. Before arraignment, counsel for 
the defendants moved to quash the indictments on the ground 
that if the depositions were examined it would be found that 
the evidence for the prosecution was insufficient to support a 
conviction Having examined the depositions, the chairman 
announced that the indictments would be quashed on the ground 
that, having regard to the decision of the Divisional Court in 
Simmonds v. Newell; Defiant Cycle Co., Lid. v. Same; and 
MacNay v. Same [1953] 1 W.L.R. 826; ante, p. 438, the 
prosecution would not be able to obtain a conviction as there was 
insufficient evidence to show that the statutory instruments, the 
breaches of which formed the substance of the indictments, had 
been duly published or brought to the knowledge of the 
defendants. The prosecutor moved for orders of certiorari and 
mandamus directed to the London Sessions to bring up and 
quash the order whereby sessions purported to quash the 
indictments and commanding the sessions to hear and determine 
the indictments according to law. 

LorpD GopparD, C.J., said that the proceeding taken below 
was unprecedented and unsupported by authority. It had been 
argued that the court must have authority at common law to 
quash an indictment, if satisfied that the depositions were 
insufficient to support a conviction ; but that ignored the method 
by which an indictment came before a court of trial. Depositions 
were entirely the creation of the Indictable Offences Act, 1848. 
A grand jury, when a charge was preferred, acted on the evidence 
of witnesses heard by them, or frequently, up to Queen Victoria's 
time, made presentments based on facts within their own 
knowledge. Once a presentment was made, the bill became an 
indictment, and the only question was whether the indictment 
was good in substance and form, not whether the evidence before 
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the grand jury would support it. When grand juries were 
abolished in 1933, committal for trial was substituted for 
presentment ; once an indictment was before the court there 
must be a trial unless (a) it was quashed as defective in substance 
or form; (b) a plea in bar was confirmed ; (c) a nolle prosequi 
was entered; or (d) the offence disclosed was beyond the 
jurisdiction of the court. The action taken in the present case 
was not warranted by law ; it amounted to saying that the 
court was satisfied, on evidence given elsewhere, that the accused 
had a defence. There was no doubt that mandamus could be 
granted directing the sessions to hear the case, but the power to 
order certiorari was by no means so clear ; but the latter was in 
the present case unnecessary. 


PARKER and Donovan, JJ., agreed. Order of mandamus 
granted. 
APPEARANCES : Sir Rk. Manningham-Buller, Q.C., S.-G., 


J]. P. Ashworth and E. Clarke; R. F. Levy, Q.C., and N. Faulks ; 
S. Shaw; F. H. Lawton; H. S. Ruttle ; V. Durand (Treasury 
Solicitor ; Capel Cure, Glynn Barton & Co. ; Lewis Lloyd & Co. ; 
Wontner & Sons ; Mellows & Mellows ; Hart-Leverton & Co.). 
[Reported by F. R. Dymonp, Esq., Barrister-at-Law] [3 W.L.R. 586 


EXPRESS CARRIAGE: ‘“ SPECIAL 


OCCASION ” 
Browning v. J. W. H. Watson (Rochester), Ltd. 
Lord Goddard, C.J., Parker and Donovan, JJ. 28th July, 1953 

Case stated by Rochester justices. 

On six occasions during the months of August, September, 
October and November, 1952, members of a club were taken by 
omnibus to watch the first team of a football club play in a 
league match. On the last occasion two persons in the service of 
the licensing authority, who were not members of the club, 
boarded the omnibus and were conveyed to the ground. The 
coach proprietors, having been charged in respect of each occasion 
with unlawfully permitting their coach to be used as an express 
carriage without a road service licence as required by s. 72 of the 
Road Traffic Act, 1930, claimed that the vehicle was being used 
“on a special occasion for the conveyance of a private party ” 
within the proviso to s. 61 (2), and, therefore, was not to be 
deemed an express carriage. The justices dismissed the summons. 
The prosecutor appealed. By s. 61 (1) a vehicle with less than 
eight seats “‘ shall not be deemed to be an express Carriage 
by reason only that on occasions of race meetings, public 
gatherings and other like special occasions ”’ it carries passengers 
at separate fares. By subs. (2) “. where persons are carried 
in a motor vehicle in consideration of separate payments 

the vehicle 


shall be deemed to be a vehicle carrying 
passengers for hire or reward at separate fares 


ROAD TRAFFIC: 


Provided 
that a vehicle used on a special occasion for the conveyance of a 
private party shall not be [so} deemed. a 
LorbD GODDARD, C.J., said that the phrase “ special occasion 
used twice in the same section must bear the same meaning, so 
that in subs. (2) it must be interpreted ejyusdem generis with a 
race meeting, a public gathering or the like. The justices had 
found that each match was a “ special occasion,’’ and were 
entitled to do so. It was not a case like Nelson v. Blackford 
1936] 2 All E.R. 109, where the Blackpool illuminations continued 
fora month. A league football match was a special occasion in 
the locality when it took place from time to time, just as was 
racing at Newmarket, which took place frequently. The first 
five informations were therefore rightly dismissed. With regard 
to the last occasion, when the two “ snoopers ’’ had insinuated 
themselves into the vehicle, reliance had been placed on Reynolds 
v. G. H. Austin & Sons, Ltd. [1951] 2 K.B. 135; but in that case 
the contravention had been an illegal advertisement by the club 
of which the coach owners could not be expected to be aware, 
so that they were not vicariously liable. But in the present case 
the offence took place because the defendants’ servant, who was 
in charge of the vehicle, failed to make sure that only members 
of the club got on board. These were absolute prohibitions, and 
coach proprietors must safeguard themselves, either by issuing 
tickets or by having the assistance of a club official to identify 
the passengers. On the sixth information there must be a 
direction to convict, but as the interlopers were “‘ agents 
provocateurs ’’’ the justices might grant an absolute discharge if 
they thought fit. 
PARKER and Donovan, JJ., agreed. Appeal allowed in part. 
APPEARANCES: WN. Skelhorn (Treasury Solicitor); M.D. Van 
Oss (Gregory, Rowcliffe & Co., for Wood, McLellan & Williams, 
Chatham). 


‘ ” 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 1172 
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ROAD TRAFFIC: MECHANICALLY PROPELLED 
LIME-SPREADER: WHETHER AGRICULTURAL 
ENGINE OR GOODS VEHICLE 
R. v. Berkshire C.C.; ex parte Berkshire Lime Co. 

(Childrey), Ltd. 
Parker and Donovan, JJ. 


Lord Goddard, C.J., 28th July, 1953 


Motion for order of mandamus. 

The applicants were quarry owners and dealers in lime and 
contracted with farmers to spread lime on their farms. For 
this purpose they used mechanically propelled vehicles which 
could carry lime and spread it over the soil while moving. The 
applicants applied to the respondent council for the vehicles to 
be licensed as “‘ agricultural engines ’ the council, after con 
sultation with the Ministry of Transport, considered that they 
were ‘‘ goods vehicles ’’ and should not be taxed as “ agricultural 
engines.”’ The Vehicles (Excise) Act, 1949, provides, by s. 1 
“ . . (a) there shall be charged in respect of mechanically 
propelled vehicles used on public roads . the duties of excise 
provided ”’ thereafter. By s. 4 (2), as amended and reproduced 
in its amended form by Sched. III to the Finance Act, 1950, 
‘This section applies to the following mechanically propelled 
vehicles . . . (a) locomotive ploughing engines, tractors, agricultural 
tractors and other agricultural engines, which are not used on 
public roads for hauling any objects, except as follows ‘i 
followed by a number of specified purposes, each headed “ for 
hauling.’”” By s. 27, ‘‘ goods vehicle means a mechanically 
propelled vehicle constructed or adapted for use and used 
for the conveyance of goods or burden of any description ss 
The applicants moved for mandamus directing the council to 
hear and determine their application. They contended that 
the lime-spreaders were agricultural engines, as the only load 
carried was lime to be spread on farm land under contract 

Lorp GopDArRD, C.J., said that the difference of category 
made a considerable difference to the rate of duty. Section 1] 
showed that the main purpose of the Act was to tax vehicles used 
on public roads. Section 4 (2) dealt with agricultural vehicles 
which might from time to time use the public roads. So long as 
they were used on the roads for hauling they were taxable at the 
lower rate, but, if they carried goods, there was no ground 
for saying that they were not taxable as goods vehicles. The 
Act clearly distinguished between haulage and carriage. An 
agricultural vehicle could be used for haulage under the specified 
conditions, but was not entitled to be used for carriage. ‘The 
county council were right in the view which they had taken. 

PARKER and Donovan, JJ., agreed. Order refused. 

APPEARANCES : Leonard Caplan (Rider, Heaton, Meredith and 
Mills, for Ormond & Fullalove, Wantage); J. P. Ashworth 
(Treasury Solicitor). 

; [Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 1146 
JUSTICES: PRESENCE OF CLERK AND SHORTHAND 
WRITER IN PRIVATE ROOM: NO IRREGULARITY 
R. v. Borough of Welshpool Justices ; ex parte Holley 
Lord Goddard, C.J., Parker and Donovan, JJ. 30th July, 1953 


Motion for order of certiorari. 

At the hearing of an information at which several legal points 
were raised, the justices required their clerk to retire with them to 
advise them. They subsequently asked the shorthand writer to 
come to their room and bring her notebook. The justices found 
the offence proved. The defendant moved for an order of 
certiorari to bring up and quash his conviction on the grounds 
that the clerk remained in the justices’ room during substantially 
the whole of their retirement and was therefore present when 
facts were being considered, and that the shorthand writer 
went into their room though the defendant was not informed for 
what purpose nor of the purport of the information which she 
gave them. 

Lorp Gopparp, C.J., reading the judgment of the court, 
said that the judgment in FR. v. East Kerrier Justices ; ex part 
Mundy [1952] 2 O.B. 719; 96 Sox. J. 428, meant that the clerk's 
presence in the justices’ private room was for advising them on 
the law only ; it did not mean that if a point of law had been 
raised they could not ask the clerk to accompany them when 
they retired so that they could consider the evidence in the light 
of his advice. The justices had been right to take the clerk with 
them to advise on the law, and the court was not prepared to 
say that the decision was invalidated because the clerk remained 
while they were discussing the facts. It was often difficult to 
disentangle questions of law from questions of fact, and a 
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discussion on law must have regard to the particular facts to 
which it was to be applied. It would be too much to require 
that in the present case the clerk’s continued presence should 
invalidate the conviction. It was not improper to send for the 
shorthand writer, as no one would suppose that she went into 
the room for any other purpose than to read evidence. At the 
same time, it would be better in such circumstances for the 
justices to return to court to hear the shorthand note read, 
in case any question accuracy. Application 
refused. 

APPEARANCES: P. L. W. Owen (Jaques & Co., for Emrys 
Jones & Co., Welshpool) ; J. Perrett (Robbins, Olivey & Lake, 
for Gilbert Davies & Roberts, Welshpool). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


arose as to its 


[3 W.L.R. 583 


ROAD TRAFFIC: INSURANCE: ‘“ DISQUALIFIED”: 
DEFECTIVE TO WHOM DRIVING LICENCE REFUSED 
Edwards v. Griffiths 


Lord Goddard, C.J., Parker and Donovan, JJ. 30th July, 1953 


Case stated by Wiltshire justices sitting at Chippenham. 


On 22nd February, 1953, the defendant, with the permission 

of his employer, drove a tractor belonging to his employer on a 
road, and in consequence was charged under s. 35 of the Road 
Traffic Act, 1930, with driving uninsured. His employer was 
the holder of an insurance policy; the insurance certificate 
provided that the vehicle could be driven by “ (6) any . . . person 
with the permission of the policy-holder provided that the 
person driving holds a licence . . . or has held and is not disqualified 
for holding or obtaining . a licence.’’ In 1951 the defendant 
had held a driving licence for one year but his application for its 
renewal had been refused on the ground that he had come under 
the statutory supervision of the local health authority under 
the provisions of the Mental Deficiency Acts, 1913-1938. He 
was, therefore, at the time of the alleged offence, not the holder 
of a driving licence and, by s. 5 (2) of the Act, would have been 
unable to obtain one. The justices were of the opinion that 
‘ disqualified’ in the insurance certificate meant disqualified 
by an order of the court in accordance with s. 4 (6) (6) and not 
prohibited by reason of mental or physical disability, and they 
dismissed the charge. The prosecutor appealed. 

LORD GODDARD, C.J., said that if the insurance company were, 
or would have regarded themselves as being, on risk, the mischief 
which the compulsory insurance sections were intended to guard 
against did not arise. In the present case the court had to decide, 
on the construction of the policy, whether the insurers would have 
been on risk. It would be much better, and it was desired that 
police authorities would take note, to have the insurance policy 
itself before the court, by subpoena if necessary, and not merely 
the certificate. The defendant had held a licence but at the time 
of the alleged offence had not got one. He could, therefore, 
have been prosecuted for driving without a licence, but under 
the certificate, prima facie, a person driving with the permission 
of the policy-holder was covered providing that he held, or had 
held, a licence to drive. To his mind the words “ and is not 
disqualified for holding or obtaining such a licence ’”’ following 
immediately after the words “ has held ’’ indicated quite clearly 
that the case contemplated was that of a man who had held a 
licence but who had been disqualified from holding it, or obtaining 
a new one, by reason of an order of a court. It was not an easy 
point, but, as between the assured and the insurers, if there was 
an ambiguity or doubt as to the extent of the policy and the 
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Additional Import Duties (No. 1) Order, 1953. (S.I. 1953 
No. 1224.) 

Argyll County Council (Milton Burn) Water Order, 1953. (S.L. 
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question arose as to the liability of the insurers, the court would 
have to construe the policy in the way most favourable to thy 


assured. The justices were right in the interpretation they had 
put on the policy 
PARKER and Donovan, JJ., agreed. Appeal dismissed. 
APPEARANCES: M. McGougan (Drury, Hopgood & Co., for 
B. T. Ford, Marlborough) ; the defendant was not represented 
[Reported by Miss J. F [1 W.L.R. 1199 


Lams, Barrister-at-Law] 


PRACTICE: WRONGFUL EXECUTION: SHERIFF’S 
PROTECTION 
Cave v. Capel 


Ormerod, J. 31st July, 1953 


Summons adjourned into court 


By R.S.C. Ord. 57, r. 16a ‘When the execution creditor 
has given notice to the sheriff that he admits the claim of 
the claimant, the sheriff may thereupon withdraw from possession 
of the goods claimed, and may apply for an order protecting him 
from any action in respect of the said seizure and possession of 
the said Provided always, that the claimant shall 
receive notice of such intended application, and if he desires it 
may attend the hearing of the same. A bailiff, acting as 
sheriff's officer, in pursuance of execution warrants, took possession 
of a caravan which he mistakenly believed to be the property 
of a judgment debtor, removed it from the judgment debtor's 
premises and locked it in a barn belonging to the judgment 
creditor. [he plaintiff, the mother of the judgment debtor, 
who was residing in the caravan, refused to leave it and was 
taken in the caravan to the judgment creditor’s barn, where she 
remained for some time, eventually vacating the caravan and 
leaving the barn by a small door which had been left unlocked 
The owner of the caravan having given notice pursuant to Ord. 57 
r. 164, claiming the caravan, the sheriff withdrew from possession 
Che plaintiff then brought an action against the sheriff for damages 
for trespass to the person and wrongful imprisonment, and the 
sheriff issued a summons pursuant to Ord. 57, r. 16a, claiming 
an order protecting him from the plaintiff’s action. The master 
refused the order and the defendant appealed to a judge in 
chambers 

ORMEROD, J., delivering judgment in open court, said that 
the first question was whether the action was one in respect of 
seizure and possession within the rule. The plaintiff contended 
that it was separate and distinct, a contention which it was very 
difficult to accept. The trespass in respect of which the plaintiff 
claimed occurred while the bailiff was acting in accordance with 
the warrant; it was impossible to separate his act in levying 
execution from his act (whether wrongful or not) in taking 
the plaintiff away in the caravan; this view was supported by 
observations of Brett, M.R., in Smith v. Critchfield (18835), 
14 O.B.D. 873, at p. 878. It was further contended that the 
rule was applicable only to actions brought by the claimant, in 
view of the proviso that the claimant should receive notice of the 
application ; but, on consideration, there did not seem to be 
any sufficient reason for importing into the rule the additional 
words which such a contention required. Accordingly, the 
defendant was entitled to the order prayed. 

Appeal allowed. 

APPEARANCES: J. Stirling and N. Lermon (IXingsford, Dorma) 
and Co.); LE. S. Fay and A. M. Wallace (Church, Adams, Tatham 
and Co.). 
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Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 1185 


THE WEEK 


Colonial Prisoners Kemoval (Malay States) (Amendment) Order, 
1953. (S.I. 1953 No. 1195.) 

Control of Trade by Sea (Colonial Enforcement) Order, 1953 
(S.I. 1953 No. 1223.) 5d. 

County and Voluntary Schools (Notices) Amending Regulations, 
1953. (S.I. 1953 No. 1230.) 

Courts (Bankruptcy and 

(No. 2) Order, 1953. 


County 
Jurisdiction 


Companies Winding-up 
(S.I. 1953 No. 1241.) 
(S.I. 1953 No. 1207 
Regulations, 1939 ; 


Defence Regulations (No. 6) Order, 1953. 
Revokes certain of the Defence (Finance) 
see ante, p. 562. 

Defence Regulations (No. 7) Order, 1953 
See ante, p. 562. 


(S.I. 1953 No. 1214.) 
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Defence Regulations (No. 8) Order, 1953. 
See ante, p. 562. 

Defence Regulations (No. 9) Order, 1953. 
See ante, p. 562. 

waft Double Taxation Relief (faxes on Income) (Greece) Order, 
1953 Sd. 

fastern African Court of Appeal Order in Council, 1953. 
1953 No. 1202.) 

Egés (Amendment No. 3) Order, 1953. (S.I. 1953 No. 1 

Federation of Rhodesia and Nyasaland (Constitution) ( 
Council, 1953. (S.I. 1953 No. 1199.) 1s. 11d. 


(S.I. 1953 No. 1216.) 
(S.I. 1953 No. 1217.) 
(S14, 


33;) 


? 
Irder in 


fife County Council Water Order, 1953. (S.I. 1953 No. 1231 
S. 101).) 
foreign Compensation (Czechoslovakia) Order, 1953. (S.1. 1953 


No. 1209.) 

Foreign Compensation (Yugoslavia) (Amendment) Order, 1953. 

1953 No. 1210.) 

Draft Iron and Steel Foundries Regulations, 1953. 

Kuwait Order, 1953. (S.I. 1953 No. 1211.) 1s. 2d. 

Maintenance Orders (Facilities for Enforcement) (Jersey) Order, 
1953. (S.I. 1953 No. 1215.) 

Merchant Shipping Safety Convention (Singapore) No. 1 Order, 

(S.I. 1953 No. 1218.) 11d. 

Merchant Shipping Safety Convention (Singapore) No. 2 

(S.1. 1953 No. 1219.) 

Mid-Northamptonshire Water Board (I:xtension of Time) Order, 
1953. (S.I. 1953 No. 1229.) 

National Health Service (Scotland) (Superannuation) Amendment 
Regulations, 1953. (S.I. 1953 No. 1234 (S.102).) 5d. 

National Insurance (Industrial Injuries) Act, 1953 (Commence- 
ment) Order, 1953. (S.I. 1953 No. 1226 (C. 4).) 

National Insurance (Industrial Injuries) (Transitional Provisions 
and Consequential Amendments) Regulations, 1953. (S.1. 
1953 No. 1227.) 6d 

North West Wales River Board Area (Change of Name) Order, 
1953. (S.I. 1953 No. 1237.) 
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Portsmouth Water Order, 1953. (S.I. 1953 No. 1228.) 5d. 
Qatar Order, 1953. (S.I. 1953 No. 1212.) 1s. 2d. 

Somaliland Order in Council, 1953. (S.I. 1953 No. 1203.) 5d. 


Stopping up of Highways (Hertfordshire) (No 
(S.I. 1953 No. 1194.) 

Stores for Explosives Order, 1953. 1953 No. 1197.) 

Superannuation (Foreign Service) (Appointment of End of Wat 
Period) Order, 1953. (S:1. 1953: No. 1222.) 

Sweden (Extradition) (Australia) 
(S.I. 1953 No. 1220.) 

Sweden (Extradition) (New Zealand) (Termination) Order, 1953 
(S.I. 1953 No. 1221.) 

Tanganyika (Legislative Council) (Amendment) Order in Council, 
1953. (S.I. 1953 No. 1208.) 6d 

Transfer of Functions (Ministry of Civil Aviation) Order, 1953 


3) Order, 1953 


(S.1 
1953. 


(Termination) Order, 


(S.I. 1953 No. 1204.) 5d. 

Transfer of Functions (Ministry of Pensions) Order, 1953 
(S.I. 1953 No. 1198.) 5d. 

Trent River Board (Reconstitution of the Kingston Brook 
Internal Drainage Board) Order, 1953 (S.I. 1953 No. 1240.) 
5d. 

Weights and Measures (Board of Trade Standards: 23 Litres 
and 250 Millilitres) Order, 1953. (S.I. 1953 No. 1200.) 

Wild Birds Protection (Cambridgeshire) Order, 1953 (SF. 1953 
No. 1225.) 5d. 

Wrexham and East Denbighshire Water (Variation of Limits) 
Order, 1953. (S.I. 1953 No. 1235.) 

Yeadon Water Works Order, 1953. (S.I. 1953 No. 1232.) 

Zanzibar (No. 2) Order in Council, 1953. (S.I. 1953 No. 1205.) 
5d. 

Any of the above may be obtained from the Government 


Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each 
otherwise stated, is 4d. post free.] 


case, unless 


POINTS IN PRACTICE 


Juestions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that netther the Proprictors nor the Editor, nor 


any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. 


All questions must be typewritten (in duplicate), addressed 


to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name and addvess of the subscriber, and a stamped, addressed envelope. 


Intestacy—SUCCESSION—ILLEGITIMATE HALF-BROTHER 


QO, Some years ago A, a spinster, had a son by B and sub- 
equently a daughter by C. A died some years ago, still a 
spinster, and the daughter has now died intestate. There are 
o other near relations to the deceased daughter. Is <1’s 
ntitled to the estate ? 


SOll 


1. A’s son is not entitled. The provision in the Legitimacy 
Act, 1926, s. 9 (2), that the surviving mother of an illegitimate 
hild may succeed does not enable relationships to be traced 
through the mother. The common-law rule applies, namely, 
that an illegitimate person has no brothers or sisters for purposes 
The rules are stated in Intestacy and lTamily 
Gilchrist Smith, at p. 41. 


i succession, 


Provision, by J. 


GREATER HARDSHIP—REVERSION ACOULRED 


BY DEED OF GIF1I 


Rent Restriction 


Q. We are acting for the tenant of a house formerly owned by 
1, who purchased prior to 1939, A has recently conveyed the 
ouse to his son, 2, by way of gift. & now proposes to claim 
ssession from the tenant on the grounds of greater hardship. 
ls there any authority concerning a near relative to whom the 
roperty has been conveyed by gift being in a stronger position 
than an ordinary purchaser who had recently bought the property, 
n having to offer alternative accommodation to the tenant ? 


A, There is a reported county court decision to the effect 
that for the purposes in question “‘ purchasing ’’ does not apply 
) a landlord acquiring the reversion by deed of gift: Anon. 
1947, ..G. 172. Apart from this, the trend of the authorities 
las been to give the word “ purchasing ’’ its ordinary, colloquial 
heaning of acquisition for money or money’s worth (see Littlechild 
. Holt (1950) 1 KX.B. 1 (C.A.)), so that even a grantee of a con- 
urrent lease has been held not to be affected by the exclusion 
Powell v. Cleland {1948) 1 IKK.B. 262 (C.A.)). The blood relation 


ship of B to A does not appear to be at all relevant to the question 


vhether B isa purchaser or not and if the tenant tried to intro 
luce it as a factor in the issue of reasonableness to make an order, 


it may be that he would meet with the answer that 4 could hav 
claimed himself under para. () (ii) of Sched. I to the Rent, et 
Restrictions (Amendment) Act, 1933, so B should not be in any 
worse position when claiming under para. (/) (1). There remain, 
of course, the issues of whether 2B reasonably requires the hous¢ 
as a dwelling for himself, and of greater hardship. 


Company Limited by Guarantee and Having No Share Capital 
-WHETHER PRIVATE COMPANY 

QO. Does s. 127 of the Companies Act, 1948, apply to a company 
limited by guarantee which has no share capital? We 
recently had a case where such a company was required by the 
Companies Registry to file the balance sheet and accounts as 
if it were an ordinary public company. It managed to get 
exemption eventually under s. 129 by amending its articles to 
include the provisions of s. 28. It therefore now has an article 
stating that the right to transfer its shares is restricted, although, 
of course, there are no shares. It seems difficult to believe that 
the law is quite so stupid as this but the above is the interpr 
tation of the Act by the Companies Registry and the Board of 
Trade. In such circumstances should the clause 
private companies be put into the articles of association of a 
company limited by guarantee ? 


have 


about 


usual 


A. Section 127 does apply to a company limited by guarantec 
We are well aware of the fact that the Companies Registry do 
accept a company limited by guarantee as being a _ private 
company, if the appropriate provisions included in the 
articles of association, even if the company has no share capital. 
We agree that this seems absurd and would refer you to Oyez 
Practice Notes No. 28, pp. 13-14, 
and doubts whether any company limited by guarantee and not 
having a share capital can be a private company. So long a 


are 


which discusses the position 


the Companies Registry maintain their view we can see no 
objection to putting the usual clause into the article oO as to 
claim exemption under s. 129; it should be realised that the 
position is doubtful and a court decision may cause the Compan 


Registry to change their practice. 
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NOTES AND NEWS 


Honours and Appointments 

The Oueen has been pleased to approve the appointment of 
Mr. J. C. Woovina, O.C., Attorney-General of the Leeward Islands, 
to be Puisne Judge of the Supreme Court of the Windward and 
l.eeward Islands 

Mr. F. A. BricGs, Puisne Judge, 
1948, has been appointed to the additional post cf Justice of 
\ppeal, East African Court of Appeal 

The Minister of Fuel and Power has appointed Mr. FREDERICK 
CyrRIL Ri solicitor, of Portsmouth, to be 
Southern Gas Consultative Council 

Mr. Haro_p FLETCHER SLACK, 
appointed Assistant Deputy Coroner for the Craven District of 
the West Riding 


Federation of Malaya, since 


solicitor, of Otley, has been 


Miscellaneous 
DEVELOPMENT PLANS 
LAST 


rhe above development plan was on 29th July, 1953, submitted 
to the Minister of Housing and Local Government for approval. 
lhe plan relates to land situate within the Administrative County 
of East Sussex and comprises land within the under-mentioned 
rhe sealed duplicate of the plan as submitted for 
approval has been deposited for public the office 
of the County Planning Officer, Southover Road, Lewes. Certified 
to the undermentioned 


DEVELOPMENT PLAN 


SUSSEX 


districts 
Inspet tion at 
extracts from the plan, so far as it relates 
districts, have also been deposited for public inspection at the 
places mentioned below Bexhill Borough—Town Hall, Bexhill ; 
Hlove Borough——-Town Hall, Hove ; Lewes Borough—Town Hall, 
Rye Borough—2 High Street, Rye; Burgess Hill Urban 
Council Offices, Burgess Hill ; Cuckfield Urban District 

Council Offices, Oaklands, Haywards Heath; [East Grinstead 
Urban District—Council Offices, East Court, East Grinstead ; 
Newhaven Urban District—Council Offices, Newhaven ; Portslade 
by-Sea Urban District—Council Offices, Portslade-by-Sea ; Seaford 
Urban District—Municipal Offices, Seaford ; Battle Rural District 

The Watch Oak, Battle ; Chailey Rural District—Lewes House, 
lligh Street, Lewes; Cuckfield Rural District—Rural Council 
Offices, Boltro Road, Haywards Heath ; Hailsham Rural District 
Cortlands, Hailsham; Uckfield Rural District—-Council Offices, 
Beacon Road, Crowborough. An extract from the plan, so far 
as it relates to Camber, has also been deposited for public inspection 
at 2 High Street, Kye. The duplicate of and extracts from the 
plan so deposited are available for inspection, free of charge, 
by all persons interested, at the places mentioned above between 
9 30 a.m. and 12 noon on Saturdays and between 9.30 a.m. and 
5 p.m. on other weekdays Any objection or representation with 
reference to the plan may be sent in writing to the Secretary, 
Ministry of Housing and Local Government, Whitehall, London, 
5.W.1, before 30th September, 1953, and any such objection or 
representation should state the grounds on which it is made 
Persons making an objection or representation may register their 
names and addresses with the clerk of the county council and 
will then, be entitled to receive notice of the eventual approval 
of the plan. 


Lewes ; 
I istrict 


LINCOLN, Parts OF HOLLAND, DEVELOPMENT PLAN 


On 30th June, 1953, the Minister of Housing and Local Govern- 
ment approved (with modifications) the above development plan. 
Certified copies of the plan, as approved by the Minister, have been 
deposited at the offices of the County Planning Officer, 21 Haven 
Bank, Boston, and Harrington House, Broad Street, Spalding, 
at the Boston Rural District Council Offices, 126 London Road, 
Boston, and at the East Elloe Rural District Council Offices, 
Mattimore House, Holbeach. The copies of the plan so deposited 
will be open for inspection, free of charge, by all persons interested 
between 9.30 a.m. and noon on Saturdays, and between 9.30 a.m 
and 5 p.m. on other week-days. The plan became operative 
as from 7th August, 1953, but if any person aggrieved by the plan 
question the validity thereof or of any provision 
contained therein on the ground that it is not within the 
of the Town and Country Planning Act, 1947, or on the 
that any requirement of the Act or any regulation made thereunder 
has not been comphed with in relation to the approval of the 
August, 1953, 


clesires to 
powers 
ground 


plan, he may, within six weeks from 7th make 


application to the High Court. 


chairman of the 


DOUBLE TAXATION : GREECE 

The Double Taxation Convention with Greece, which was 
signed on 25th June, was published on 10th August, as a schedule 
to a draft Order in Council. The Convention, which is subject 
to ratification, provides for avoidance of double taxation op 
income and profits and is expressed to take effect in the Unite 
Kingdom from 6th April, 1952. The Convention is in general 
similar to those already made with France and other European 
countries. 


PRE-WAR AUSTRIAN DEBTS 

Persons in the United Kingdom who had pre-war sterling debts 
due to them from Austria have already been notified of the special 
arrangements for the notification of these debts, which wer 
contained in a Supplementary Note to the United Kingdom. 
Austrian Money and Property Agreement. The Board of Trade 
now advise such persons that the Austrian Embassy (18 Belgrave 
Square, London, S.W.1) is prepared to accept notification of such 
claims only up to 31st October, 1953. Claims notified after that 
date may not be included in the special transfer arrangements 
provided for in the Supplementary Note. 


MODEL BUILDING BYELAWS 


\ new impression of model building byelaws (H.M. Stationery 
Office, 2s. 3d.), which is substantially a reprint of the edition of 
1952, has been prepared and issued to local authorities. Local 
authorities which have already made or prepared their byelaws 
on the basis of the 1952 edition will not, it is stated, have to 
alter them. 


Wills and Bequests 


Mr. R. Carrington, solicitor, of Colmore Row, Birmingham, 


left £6,148 (£3,149 net). 

Mr. H. J. Martin, retired solicitor, of Temple, E.C.4, left 
£22,195 (£21,978 net). 

Mr. C. B. Pardoe, solicitor, of Bridgwater, left £27,110 (424,916 


OBITUARY 
BREARLEY 


Mr. Samuel Brearley, solicitor, of Batley, died on 13th August 


Mr. S. 


aged 72. He was admitted in 1905, 


Mr. C. CRUSI 
Mr. Cecil Crust! solicitor, of Spalding, died on 13th August 
aved 77. He was admitted in 1904. 
Mr. B. McCALL 


McCall, solicitor, of Harrogate, died o 
He was President of the Harrogate and 
He was admitted in 1928. 


Mr. Bertram 
10th August, aged 49. 
District Law Society in 1948. 

Mr. E. R. MEEKE 

Mr. Edward Raymond Meeke, Registrar of Sheffield County 
Court since 1931, died on 13th August, aged 68. He was Pre sident 
of the Sheffield District Incorporated Law Society in 1950. He 
was admitted in 1936. 

Mr. H. A. SMITTON 

Smitton, retired solicitor, of Blackbum 

He was admitted in 1900. 


Mr. Herbert Allan 
died on 5th August, aged 77. 
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